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The    PREFACE. 

AMidftthe  Readers  ofthefe 
DifcourfeSjfome  not  yet  un^ 
friendly  may  ask  ^  perhaps, 
^orfum  h£c?oi  ^orfumfic^^hy 
have  we  a  Traftate  and  Difcourle 
Legal  >  or.  Why  in  Engli/h^sind  not 
rather  in  the  Law-language?  To 
whom,  yea  alfo  to  others,  perhaps 
leffe  inquifitivCpit  will  bejas  I  think, 
a  thing  not  unpleafmg  ,  to  hear 
{bme  reafon  rendrcd,  why  I  have 
let  my  head  and  hands  to  this 
work  fo  little  in  ufe  with  thofe 
of  our  Profeffion  5  why  alfo  in  E«g- 
lifij  rather  then  in  the  Language 
wherein  our  Volumes  of  Law  are 
for  the  moft  part  and  well-^nigh 
wholly  written. 

Firft/or  the  mutev^viz.  my  thus 
Commenting  or  making  a  Traifete 
upon  a  Legal  Theme, 

A  a  I  have 
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U  I  have  long  and  ftrongly  concc 
vedj  that  the  more  Nobles,  Gentl 
mehjand  others,(haIl  be  acquaint^ 
with  the  Law  pf^he  Land^  and  th 
Juftnefs  5  Equity  ,  Prudence  an 
Providence  thefeof^the  more  the 
will  love  it  andaffed:  it.  Ignotihuil 
CHpidQ^Thtwsxnt  of  knowledge  c] 
it  caufeth  theleaiinefs  of  love  toil' 
Therefore  to  bring  Nobles  an 
Gentlemeninto  acquaintance  wit 
the  Lawj  is  a  means  as  well  to  ac 
vanceit  in  their  eftimation  j  asti 
advantage  them  by  it*  i   H 

I,         1  have  long  thbughtj  that  we 
who  are  the  Profellbrs  of  our  Law 
have  been  more  wanting  to  it  thei 
the  "Civilians    and    Canonifts   t( 
theirs,  who  have  written  very  ma 
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ny  Volumes. .  Sfartam  quum  naUu. 
es^hanaexorna  ^  hath  been  faid  o 
oldj  and  fhould  be  aflayed  anew. 

More  wanting  then  others  before 
us  of  our  own  Profeffion  havewc 
alfb  been,  as  I  think  :  yet,  asof  ol 
BrittonfilanvzIl'iBra&on^t^idts  no 

printed 
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printed^  Fkta  and  Ingham,  didjlead 
the  way  ^  fo  fince^Mafter  Littleton^ 
andj  more  lately.  Sir  GermmVer- 
kins,  Fitzherbert,  Stanford,  Cromp- 
ton^  Lambert,  Kitchin,  Sir  Henry 
Finch,  Dalton  ,  have  trodden  this 
path  5  fo  as  it  cannot  be  taxed  with 
Novelty  or  Singularity.  I  mention 
not  Relaters  or  Reporters  of 
Judgments  and  Refolutions ,  nor 
mcer  Abridgers,  norAuthours  of 
Books  of  Entries,  expreffing  forms 
of  Declarations  and  Pleadings^&c. 
becaufe  thefe  have  trodden  ano- 
ther, (though  for  the  Students  and 
Profeflbrs  of  the  Law  a  verv  pro- 
fitable) path.  ^ 

5     The  tax  and  increpation  of  our     4. 

■late  learned  and  judicious  Sove- King  J^w. 

;  reign  upon  us  the  Profeflbrs  of  the  f  ^'''  ^^' 

^Enghfj  Lavy,  as  being  wholly  in  Book 'a- 
-  tiedl:  addidted  to  our  own  private  -'^"^  "^^^ 
;ain  and  advantage,  with  negled  of  ^"''' 
he  publick,  had  fome  ftrong  ope- 

i  ation  upon  me ,  howfoever  upon 
>thers5  fetting  for  divers  years  part 
A3  my 
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my  pen  on  workjefpecially  in  Sum 
mer  Vacnipns  5  upon  divers  parti 
cuIarSubjeftsj  whereof  this  is  one 
and  the  firft-bovn. 

To  this  I  may  addc  the  Crown 
expeSation  pf  fomewhat  Legal  t( 
be  piibliihed  and  fet  forth  fror 
time  to  timcj  as  appears  by  the  fpe 
cial  Patents  fucceiiiively  grantei 
and  renewed  for  the  fole  Printin: 
of  Books  of  Law.There  is  onefucl 
in  force  at  this  prefent^and  anothe 
long  hath  been  in  Remainder  an 
expectancy  to  take  effed  upon  th 
expiration  thereof. 

And  now  to  adjoin  Sic  to  H£i 
'viz^  the  reafon  of  my  EnghJIi-wx] 
tingj  to  th-at  of  my  writing  upon 
Law-Theme.  Firft5receive  thefai 
lateKing's  judgment  touching  botl 
1609''  exprefled  in  one  of  his  Speech^ 
printed.  "  Thus  I  wifh^faith  he^^th 
"•^  Law  written  in  our  vulgar  Lai 

guage  :  For  now  it  is  an  old  mi> 

and  corrupt  Language^onely  ui 
■'  derftood  by  Lawyers  >  wherei 
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^^  every  Subjed  ought  to  uader-     . 
^'^ftand  the  Law  under  which  he 
^MiveSj  €^c. 

Hcrdn  yifidrew  Horn^  onefome-     7* 
time  of  our  Profeffion,agreeth  with  ^^^^^/^f^ 
the  faid  late  King,  faying^  Ahnfo  eji  ftice. 
^ue  les  Leges  ovefque  lour  enchefons 
ve  foient  fc<£us  &  conns  del  touts: 
It  is  an  abufe,  faith  he,  that  the 
Laws  with  the  grounds   be  not 
known  by  all.   Ergo  ,  to  be  in  a 
Tongue  underftood  by  all. 

More  plainly  and  fully  doth  that     8. 
our  both  well-learned  and  well* 
defcended  Six  Ger mining  in  con- 
fort  with  our  faid  late  fcientious 
King.  For  he  firft  brings  in  the  Do-  xj^.  j^  c. 
diQ^x  of  Divinity ,    faying  that  ^4. 
henceforth  he  will  take  more  pains 
then  before  he  had  done  to  know 
the  Laws  of  England '-,  for  that 
knowledge  is  multum  necejfaria  d^ 
i|  Clerkk  &Latck^imo  omnibus  in  hoc 
Regno  commorantihus^  etiaminforo 
Confcienti£.    And  this  being  in  his 
firft  Book  written  in  Latm  5    after 

Writing 
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writing  his  fccond  Book  in  EngUJIj. 
he  exprefleth  that  he  fo  did  for  this 
rcafon  3  viz.  To  the  end  that  it 
might  be  underftood  by  all. 

^*  Which  of  us  hath  not  heard  it 

objediedj  that  we  the  Profeflbrs  of 
the  Law  feek  to  hide  and  fecret  the 
knowledge   thereof  under    that 
dark    and     diftafted    Language 
wherein  the  Law  is  for  the  moft 
part  written>Notthat  I  hold  it  any 
juft  excufe  for  the  nefcience  or 
negligence  of  any^  that  our  Books 
are  not  in  EngUfi :  fince ,  firft  5  it 
were  eafie  for  any  diligent  and  in- 
telligent man/pecially  if  acquaint- 
ed with  the  right  Fre w^ALanguage^ 
to  underftand    our    broken    or 
brackifh  Frez^rA  in  a  few  days.  Se- 
condly, There  be  both  Statutes  and 
(bme  other  Law-books  in  EngUJI)^ 
which  are  neglefted  by  the  moft. 

V  ^*    Thirdly ,  Though  care  hath  been 

*  \      taken  in  Parliament  in  Edw.  the 

\  third's  time,  that  Lawyers  (hould 

pleiad,  that  is,  argue  and  debate 

\        •  CaufeSj 
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fcaufesjin  E^^/iy/jj  which  Was  often 
defired  by  the  Nobles  and  Gom- 
monSj  till  at  laftaflented  and  en- 
afted  5  and  in  Q^  Marie's  time  care  i  &  ^  ?h 
was  taken,  that  the  Gommiffions  of  ^ /^^•^.^« 
Purveyors  (hoiild  htmEfigliJh^  to 
the  end  that  all  Subjeds  from  or  of 
whom  they  would  take  might  both 
fee  them  to  be  pcrfons  authorized^ 
and  fo  alfo  in  what  mainner  they  are 
diredted  to  ufe  their  Authority, 
According  to  the  Prince's  pious 
and  princely  care,  that  his  Subjefts 
ftiould  not  be  abufed  byhisOfB- 
cers :  Yet  for  this  Affair^  of  having 
all  the  Law- volumes  fpeak  Englijh^ 
I  have  not  heard  nor  read  of  any 
defire  or  endeavour  in  Parliament. 
Fourthly  5  If  the  Annals  and  Re- 
ports were  in  Englijh^  they  are  fo 
replete  with  Debates  about  forms 
of  Writs,  Returns,  Pleadings,  Ef- 
foigns.  Imparlances  3  Proteflionsj 
VoucherSjAid-priers^andCounter-     . 
pleas  of  bothjand  the  like^as  would 
eafily  diftafte  and  difcourage  any^ 
(  a  )  t)Oi 
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not  intending  to  profefi  and  pra- 
dife  the  LaWjfrom  verfing  much  in 
them  5  or  paffing  through  them. 
This  therefore^asl  thinkjWould  not 
muqh  effed  the  exprefled  defire. 

1 0.  ,  .The  thing  ( in  njy  judgment )  fit 
a^dfxuitfull  to  produce  that  good' 
effeft  would  be.  to  have  ExtraSs  of 
the  Materials  of  the  LaWj  and  that 
not  without  fome  good  choice  and 
fekdjtionj  compofed  in  way  of  Dif- 
courfcj  or  Traftate  expofitoryjand 
thatin  Ef^gliJ/j. 

X 1  •  I  cannot  well  fee  or  comprehend 
how  any  one  Legal  part  or  Theme 
inay  be  more  ufefull  to  and  for  the 
generality  of  men,  and  confequent- 
ly  more  generally  expetible  and 
withed  for,  then  the  office  of  Exe- 
cutors, For  who  almoft  is  ther e^ who 
cither  is  aot^or  may  not  be  an  Exe- 
cutor or  Adminiftrator  5  or  at  leaft 
hath  not,  or  may  not  have  to  doe 

\        with  them,  either  to  receive  from 
\     them,  or  to  pay  to  them  Debts  or 
^    Legacies  ?  Or  who  is  there  above 

Forma 
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Forma pauperk ,  that  may  not  be  a 
Teftator  or  Will-maker ,    to  the 
guidance  of  whom ,  even  in  the 
choice  of  his  Executors  and  con- 
trivance of  his  Will ,  it  cannot  but 
be  material  to  know  the  OfBce  and 
Duty,  the  Right  and  Intereft  ^  the 
Power  ^nAkxxthoxityoi  Executors^ 
yea  of  each  one  Executor ,  where 
there  be  divers  5  yea^  to  know  who 
may  be  made  an  Executor  5  who 
not  5  who  can  make  onCj  who  not  3 
how  he  may  be  fafhioned,  general- 
ly or  (pecially  5  what  (hall  come  to 
him^  what  cannot  be  given  from 
him  5  yea^what  Goods  or  Chattels 
l]all  go  from  him  5  though  not  gi- 
i^en  from  him?  Beiides  the  know- 
edge  for  thofe  others  neceflary,  of 
:he  fafeft  Wards  or  Locks  for  Exe- 
:utors5  xh^'n ScylUcmd  Charybdky 
ind  the  beft  advantage  for  Credi- 
ors^  &c,  towards  or  againft  them. 
To  mcj  confidering  what  parts  of 
Law  were  moft  behovcfull  to  be 
rommunicated  to  all  willing  Rea- 
(  a  2  )  dersj 
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derSj  none  appeared  whieh  could 
challenge  of  this  the  precedence, 
and  therefore  I  gave  it  the  firft  and 
leading  place.  Thus  mine  own 
thoughts.  But  how  far  this  DiC- 
courfe  may  be  profitable  to  any, 
and  to  how  many,  aliorum fit  judi- 
cium. How  many  know  no  more  of 
thefe  3  then  of  the  way  of  a  Ship 
upon  the  Sea  ? 
12.  Laitly  5  Thefe  are  not  intended 
for  the  Learned  of  our  Profeffion, 
who  have  drawn,  or  can  draw,  out 
of  the  fame  Fountain  which  I  did, 
and  fo  need  not  my  help  3  but  for 
their  fakes  who  are  not  Profeflbrs 
of  the  Law :  yet  fojas  if  any  young 
Students  may  in  any  part  receive 
fruit  by  my  Labour ,  I  fhall  not 
grudge  or  repine  at  their  lb  doing. 
Bonum  quo  communius^  io  melius* 

The  End  of  the  Preface. 
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THE  INTRODUCTION. 


H  E   things    conflderable 
touching  Executors  may 
all,  in  effedl:,  be  reduced 
to  thefe   three  Heads  , 
viz,' 
I,  Their 5^/V/^. 
-2.  Thtir  H^vingi 
5.  Thtir  Doing. 
By  the  firft  I  intend  their  Creation 
)r  Conil:itution,with  the  incidents  there- 
0.    Bythefecond,  their  Intereft,  Frui- 
ic.n,  orPoireffion.    By  the  third,  theit 
vf  anaging  and  execution  of  their  Office^ 
rbi.9  laft  was  and  is  the  thing  principally 
B  in 
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in  my  intention,  and  the  chief  aim  of  this 
Difcourfe  •,  but  neceflarily  it  muft  have 
{ovciQ  Ingredients^  ioxciQ  Concomitants^  and 
fome  Confequents :  as  he  that  travelleth 
from  London  to  Tork^  to  fpeak  with  J  S 
muft  needs  pafs  by  and  through  other 
Towns  and  Villages,  •  and  fpeak  with 
divers  other  perfons  in  his  Journey  and 
Return.  Tocomefirft  tothefirft*,  there- 
in we  will  confider  thefe  fix  things. 


CHAP.   L 

!•  '^J^H ether  an  Executor  and  a  Will 
^  ^  le  fuch  Relatives  ^  that  oue 
cannot  he  without  the  other  j  and  therein 
afthe  feveral  kinds  of  Wills. 

2.  How  and  in  what  jvords  an  Executor 
may  he  made  and  created* 

5.  Hovp  he  may  le  in  ffeci.al  manner^  dif- 
ferent from  the  general-,  fajhioned,  limi- 
ted^ or  qualified. 

4.  Who  may  make  ^  or  he  made  an  Execu- 
tor^ yfhonot, 

5.  What  one  may  give  or  leqneath  hy 
Will^  Tfhat  noPr 

6*.  H^yf 
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^6  Hovfi  a  Will  or  Ex^cmor  once  matle 
may  he  mmade  f  and  what  [hall  amount 
r  hereto-,  viz,  a  Revocation  tot  a/ or  f^rti^ 
al  5  v^bat  to  new  Pfiblication, 


Of  the   K elation  htween  a  WiU  and  an> 

Executor. 


;S  to  the  firft  5  the  very  name 
of  Exectitor  purporteth  in 
general  one  to  execute  fome- 
what,  or  to  whom  the  exe^ 
cmionoi  fomewhat  is  com- 
mitted or  recommended.  In  one  par- 
ticular therefore  an  Executor  of  a  Will 
muft  needs  be  fuch  a  one  to  whom  the 
execution  and  performance  of  anothei* 
man's  Will  after  his  death  is  commen- 
ded or  committed  i  or  who  is  confti- 
tuted  or  authorized  by  the  Will-ma*-, 
ker  to  doe  him  that  friendly  office.  Hence 
it  foUoweth  neceffarily,  that  a  Will  is 
the  onely  Bed  where  an  Executor  can 
be  begotten  or  conceived  i  for  where 
B  a  no 
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no  Will  is,  there  can  be  no  Executor :  and 

"^        this  is  fo  confpicuous  and  erident  to  e- 

very  low  capacity,  that  it  needs  no  proof 

or    illuftration.     On    the  other   fide, 

thoHgh  much  may  be  written  in  the  name 

of  a  Will,  many  Legacies  bequeathed,  and 

^       nuny  things  appointed  to  be  done  j  yet  if 

Piow.c^.^  no  Executor  be  named,  there  is  no  Will : 

IJiVarcivs  for  thefe  two  be  fo  relative  and  reci- 

c^^^  ^f  ^'d'  P^^^^^>  ^s  ^^^^  ^"^  cannot  be  without  the 
pre  y  ai  .  ^^^^^  .^  ^^  ^^  Will,  no  Executor  j  if  no 

Executor,  no  Will.    Yet  here  are  two 

Cautions  to  be  affixed  :    i.  That  a  man's 

reftamen-     Mind,  Will  and  Intent  touching  the  dif- 

tum.quaji    pof^tion  of  his  Goods   being  declared, 

te^po  men-  S  »  t  r  r  -         ^  t^ 

Aif  although  for  want  or  naming  an  Executor 

he  die  inteftate,  fo  as  Adminiftration  is 
to  be  committed",  yet  for  that  here  is 
not  onely  an  inchoation  or  inception  of 
a  Teftament  ,  but  fo  far  a  progreflTion 
therein  as  teflatio  menth^  that  is,  the  ma- 
nifeftation  of  the  mind  of  the  party  de- 
ceafcd,  and  owner  of  Goods  j  therefore 
this  mind  and  intention  of  the  Intellate 
feeing  notified  and  made  known  to  the 
Judge,  who  is  to  commit  Adminiftration, 
^     is  ufually  annexed  (  as  I  take  it)  to  the 

*  Letters  of  Adminiftration ;  and  meet  fo  to 

is ,  for  a  direftion  for  and  to  the  Ad> 

miniftraton 
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miniftrator,  as  wallas  to  the  Will  fully 
and  perfe6lly  made  ,  but  refufed  to  be 
proved  by  the  Executor,  which  is  ufual. 
Another  Cauyon  is  ^  Where  a  man  feifed 
of  Land  in  Fee-fimple  difpofeth  the  fame, 
or  part  tbereof^by  his  Will  in  writing,  this 
■ftandeth  good  for  the  whole  or  part,  ac- 
cording to  the  difference  of  the  Tenure, 
although  no  Executor  be  named  :  fo  as  the 
party  dieth  intefl:ate,  and  Adminilkation 
is  to  be  committed^as  touching  his  Goods  j 
and  yet  hath  a  Will^as  touching  his  Lands. 
This  may  feem  ftrange  :  but  the  reafon 
thereof  is  an  Aft  of  Parliament,  inabling 
to  difpofe  of  Land  by  Will  in  writing  ^  and 
for  that,  Land  is  not  properly  Teftamen- 
tary^  neither  hath  the  Executor  ( ifany  be  ) 
any  thing  to  do  or  intermeddle  therewith: 
and  therefore  is  the  making  or  not  ma- 
king of  an  Executor,  nothing  pertinent  to 
the  validity  or  invalidity  of  this  devife  or 
difpofition  of  Lands  by  Will.  So  as,though 
where  there  is  not  Tefiatio  mentis^thzxQ  is 
not  Tef^amnttim  ;  yet  may  there  be  the 
firft  vvithout  the  latter.  Having  now  feen 
thit  Bequefts  of  Legacies,  without  making 
of  Executors,  doth  not  amount  to  a  Will : 
let  us  nowco:i(ider  whnherth^  fole  ma- 
king of  Executors,  in  the  name  of  a  Will, 
B  3  with- 
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without  giving  any  Legacy ,  or  appoint* 
ing  any  thing  to  be  done  by  Executors , 
whether,  I  fay,  this  be  or  amount  unto  a 
Will  or  not ;  fince  here^  upon  the  mat*^ 
ter,  nothing  is  vvilled,  an8  confequent- 
ly  nothing  refts  to  be  executed  by  the 
Executors,  whofe  office  is ,  as  hath  been 
faid,  to  execute  the  mind ,  will  and  in- 
fr^fk*  tent  of  their  Teftator;  and,  Ubi  mn  efi 
tejratto  mentis  ^  non  ejt  TejtamentHm  ,  lay 
the  Canonifh.  Fov  anfwer  hereunto^con- 
fsffing  that  indeed  to  be  the  office  of  an 
Executor,  I  yet  conceive  confidently,  that 
in  the  cafe  above  put  there  is  a  good 
Will,  and  as  a  Will  it  is  to  be  proved,  and 
approved,  for  thefe  reafons,  Firft,  for 
that  the  main  part  and  principal  part  of 
an  Executor's  office,  and  that  which  con- 
cerns the  foul  of  aTettatov,(as  our  Books 
fpeak)  is  the  payment  of  his  Debts :  now 
who  knows  not  that  the  very  making  of 
an  Executor  is  the  conftituting  of  fuch  a 
perfon  who  is  to  pay  all  Debts  f  and  foi- 
that  caufe  and  end  is  principally  to  have 
and  enjoy  all ,  the  Goods  and  Chattels  of 
theTetbtors,..  and  all  fums  of  money  ta 
liimTOwing.  So  as  the  naming  of  a  ^ind 
B  Executors ,  is  by  implication  a  gift 
pr  donation  unto  them  of  all, the  goods 
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and  chattels,  credits  and  perfonal  eftate  of 
the  Teftator,   and  the  laying  upon  them 
an  Obligation  to  pay  all  his  Debts  ,  and 
making  them  fubje6^  to  every  man's  hdci- 
on  for  the  fame.     And  if  the  Law  fpeak 
thus  much,  fince  Q^odnecejfario  fMhintel' 
ligitnr  non  deefi  ,     what  need  then   the 
party  exprefs  it  in  his  Will  ?    If  he  had 
willed  more  then  this^  as  to  have  given 
this  or  that  in  way  of  Legacy ,  it  had 
been  needful  for  him  fo  to  have  fet  dovvn 
in  his  Will  r  but  there  is  no  meernecef- 
fity  that  every  man  iliould  give  Legacies 
in  his  Will :  the  Eftates  of  many  will  not 
doe  more  then  pay  their  Debts,  nor  often- 
times doe  fo  much ;  fo  as  if  they  fiiould 
give  any  Legacies  ,    it  muft  be  a  dead        ^^ 
and  a  void  gift.    And  fuppofe  a  man  hath 
much  more  5  and  intendeth   all   to  his 
Wife,  Brother,,  or  Sifter,  or  other  Friend, 
his  Debts  being  by  fuch  perfons  paid  ; 
fince  the  very  making  of  the  party  Exe- 
cutor without  any  more   amounteth  to 
thus  much ,   and  efte6leth  this  ,    wha^ 
needeth  then  more  words  ?     Fruflra  fit: 
ferfluraqmdflenfdtejhferfaHciora'^  as 
we  often  fpeak  touching  Legal  paifages , 
It   is    ne-edlefs    to    write   four   lines, 
where  tVY»  be  fuflicient,.    Nor  is  teflatio 
B.  4  msntis 
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mentis  heve  wanting ,  fince  the  Teftatoy 
iiath  made  known  who  fhall  have  the  Ad- 
miniftration  of  his  goods  for  payment  of 
his  Debts :  and  it  is  to  be  prefumed  he  had 
no  more  fpecial  Will,  fince  he  did  not  de- 
clare more,  and  left  his  Executors  farther 
to  have  and  to  doe  jrout  Lex  fofluUt.  And 
who  can  fay  here  is  nothing  to  execute  ? 
Is  the  fuing  for  and  collecting  of  Debts 
duetotheTellator,  and  paying  of  Debts 
by  him, nothing?  Nay,  it  is,  inhocnego^ 
thy  the  Hnnm  necefj Avium,     Befides,  the 
making  of  an  Executor  is  a  defignment 
of  a  perfon  to  be  the  Teftator's  Ailign,  to 
whom  and  by  whom  divers  things  may 
be  feafible,by  virtue  of  Covenants,  Bonds, 
or  other  Aflurances  ;  as  after ,  where  we 
come  to  fbew  how  the  Executor  repre- 
fents  the  perfon  of  the  Teftator,  will  ap- 
pear :  alfo  of  one  who ,  as  our  Books  of- 
ten fpeak  ,    is  to  difpofe  the  Tellator's 
goods  for  the  beft  advantage  of  his  Soul  • 
butin  (kad  of  that5(iince  as  the  Tree  fal- 
leth,  fo  It  will  lie  or  reft  )  I  will  fay,  as  is 
moft  for  the  honour  and  reputation  of  the 
Teftator, 


Of.. 
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Of  the  kindj  of  Wills. 

NOvv  wills  are  of  two  kinds,  or  niviy 
be  two  ways  made,  viz..  either  by  4Hf«.6,i^ 
wnting,  or  nuncupative,  that  is,  by  words  if  ft  be 
not  put'  in  writing  during  the  Teftator's  written,and 
life  *,   for  after  the  Teftator's  death  this  &  approved 
verbal  Will  muft  be  reduced  to  writing,  ^y  the  Te- 
and  have  the  Seal  of  the  Ordinary,    or  iife°kisa^ 
Judge  Spiritual,  thereto  affixed  ;  and  then  wiiiinwri« 
It  is  as  efte6lual,  and  of  as  good  validity,  as  *"  * 
if  it  had  been  in  writing  m  the  Teftator's  14H.6.5. 
life -time ;  and  fo  doth  the  Common  Law  ^'i'^^-'y-, 
allow  and  approve  thereof.  16  Efe, 

But  I  advife  all  to  makeWills  by  writing, 
and  not  to  leave  them  to  the  doubtful  fide- 
lity or  flippery  memory  of  WitnelTes.  For 
as  of  Leafes  parol  hath  been  faid .,  that 
they  be  Leafes  perjured,  or  of  perjury  ^  fo 
of  Wills  parol  may  be  feared.  Befides, 
many  times  a  man  doth  fpeak  and  declare 
this  or  that  part  of  hisWill,which  his  wife, 
child,  or  friend  diffuading,  he  letteth  that 
purpofe  and  part  of  his  VVill  to  fall  ,and  de- 
parts from  it  :  yet  WitnelTes,  vvilliing  it 
toftand,  v\jII  perhaps  nftirm  it  as  part  of 
the  Wili.  As  for  a'WilI-giff,  and  difpofiti- 
on  of  Land  of  inheritance,  if  it  be  not  fully 

-written 
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wntten  before  the  death  of  the  Teftator, 

OK  done  fo  tar  (  at  leaft )  as  concerns 
the  difpoiuion  of  L%\-\ds  ,  it  cannot  be 
for  that  part  made  good  by  reducing  it  to 
writing  after  his  death.  As  for  Goods 
and  Chattels,  it  may.  Yet  if  it  be  writ- 
ten before  the  death  of  the  Teftator,  if 
it  be  never  brought  to  him ,  or  read  to. 
him  after  the  vvriting  thereof^  it  is  good 

^Ei.^.Dy.  enough;  and  that  not  enely  for  Land, 

22'  as  the  Cafe  refolvedin  King  Edrv,  6.  his 

time  was,  but  alfo  for  Goods  and  Chattels^ 
foas  there  be  an  Executor  named.  But 
\7hether  fhall  we  fay  this  is  a  Will  nun- 
cupative, or  in  writing  ?  And,  fur  el  y,  I 
think  that  this  is  a  V/ill  in  writing,  and  not 
onely  verbal,  though.it  want  fubfcribing : 
■for  we  knovv  that  many  cannot  write  their 
names,  but  onely  m.ark?,and  what  is  that? 
Nay,  fuppofe  one  wants  hands,  and  can- 
not write  fo  much  as  his  name ;  yet  doubt- 
lefs  this  m.an  may  make  a  Will  in  wri- 
ting, it  being  written  by  his  dire£iion  , 
as  his  Will  which  he  di3:ated  :  nor  is  the 
fubfcribing  of  the  name  of  the  maker  any 

— •  eflentialpartof  a  Deed,  much  lefs  of  a 

Will,  which  needs  not  fealing,  as  a  Deed 
doth.  Now  put  we  the  cafe,  on  the  other 
iide^  that  many  BequeRs  or  Legacies  be  j 

named 
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mmed  inaWil,  and  many  things  expref- 
fed  to  be  done,  and  no  Executor  is  named 
in  the  Writing,  onely  by  word  of  mouth 
A  and  B  be  named  Executors :   This  I    ^ 
think  confidently  is  no  Will  in  writing  , 
but  nuncupative  onely ,  for  that  one  eiTen-^ 
tial  partoFthe  Will,  z//^.  making  of  Exe^ 
cutors,  is  wanting  in  the  writing*     Nay , 
the  appointing  of  him  Executor  who  is  na- 
med in  a  Note  left  with  A  By  is  no  fuf-^ 
ficient  making  of  an  Executor  ,  faith  the 
Summifi,  Andoffuch  nuncupative  Wills 
Mr.  P^r^iwj  reafonably  faith,  that  it  pro-  ^--^^^^  j-..^ 
perly  hath  place  when  one ,  fuddenly  ta^  suLsrh.fl 
ken  with  ficknefs  violent,  dares  not  ftay  J^^efurvivc 
the  writing  of  his  Will,  for  fear  of  pre-  and  live  a 
vention  by  death  ;   and  therefore  prays  no^caifing 
his  Curate  and  others  to  witnefs  what  his  Jt  to  be 
Will  is.    To  this  Will  not  vvrltten  there  fted^by'wtl 
muft  be  feven  Witnefles  ,    and  fuch  as  nefles,  me* 
come  not  by  chance ,  but  are  efpecially  Jhouid  not 
called  for  that  purpofe  ,   faith  the  Snm-  ^^"'J  ^^  ^^^ 

•  n  Will. 

■     .   444.  b. 

what  [hall  amount  to  a  makjngont  Execn- 
tor-i  or  j^hat  words  are  reqi^ifite  thereunto* 

HAying  before  made  to  appear,    that 
the  being. of  an  Executor  is  an  ef- 

fential 
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fential  part  of  a  Will,  and  fo  r/^  ^/(?,  and 

iiot  de  bene  effe  onely,  of  a  Will  and  Te- 

ilament:  let  us  nowfee -,  firft,  by  what 

words  an  Executor  may  be  made;   fe- 

condly^  de  modo.^  in  what  manner  it  may 

be  done,  hovv  the  povver  and  aiKhorityof 

Executors   may     be    limited    and   di-" 

—         vided*     As  to  the  firR,  thoash  one  do 

expreQy  by  Will  name  or  appoint  any  to 

beExecutov;  yet  if  by  any  wordorcir- 

cumlocLirio:i  ht  recommend  or   commit 

to  one  or  more  the  charge  and  office 

^"^  which  pertains  to  an  Executor,  itamount- 

ethtoas  mach  as  the  ordaimng  or  con- 

ftitutingof  him  or  them  to  be  Executors  : 

Asif  he  declare  by  his  Will  that  A  B 

jtABhi    jfh^ii  hive  his  G^ods  after  his  death,  to 

cutor,  and  p^y  his  Debts,  aad  otherwife  to  difpofe  at 

p^fomT'^  hispleafare,  or  torhateffed  j  by  this  is 

geods  are    A  B  made  Executor  ,    as  was   concei-^ 

u'^'lft-^^r  J  ved  bv  the  Judges  in  the  late  Queen's 

forhissoui,  time.  And  long  before  th.u  it  was  held, 

^Execu-''  ^^^^  ^^  ^'^^  do  Willo:iely  ihitAB  fhall, 
tor  for'    hive  the Adminillration  of  Goods,  he  is 
^^^u'c  r^    thereby  made  Executor :  yea,  in  the  faid 
290.  late  Q^ieen  s  time,  one  giving  divers  Le- 

Ei'izJ  ^  '^  g-^cie<?,  and  then  appointing  that,  his  Debts 
21  H.6.6,7.  and  Legacies  being  paid,  his  Wifellaould 
h.iTetherefidaeofhis  Goodsj  fothat  llie 

put 
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put  in  fecurity  for  the  performance  of  his 
Will  >  by  this,  cvithoiit  more,  vvas  llie  an 
Executor,  as  was  held  by  three  Juftices, 
(  viz.'  )  Adanrfood ,  Harfer  and  Moun- 
jonj  in  the  Lord  Dyers    abfence.     And 
foalfo  where  an  Infant  was  made  Exe- 
cutor, and  A  and  gOverfeers,  with  this 
condition,  That  they  fhould  have  the  rule 
and  difpofition  of  his  Goods,  and  payment 
and  receipt  of  Debts,  unto  the  full  age  of 
the  Infant ;  by  this  were  they  held  to  be 
Executors  in  the  mean  time.  And  i^A  be 
made  Executor,  and  the  Teftator  after  in 
his  Will  expreffeth  that  B  iKall  Admini- 
fter  alfo  with  him ,  and  in  aid  of  him ; 
here  Bis  an  Executor  as  well  as  At  and 
if  A  refufe,  B  alone  may  prove  the  Will 
as  Executor ,  notwithftanding  it  be  onely 
faid,  he  (hall  Adminifter  with  A^  and  in 
aid  of  him.     Thus  m*any  ways,  and  by  di- 
vers words  of  implication ,  one  may  be 
made  Executor ,  although  not  exprefly  fo 
named  by  the  Will.  But  if  ^   be  made  an 
Executor,  andg  a  Co-adjutor  ,  without 
more,  he  is  not  by  this  an  Executor  with 
A^  as  in  K.H.6,  his  time  was  held  :  nor 
hath  fuch Coadjutor  or  Overfeer  any  pow- 
er to  Adminifter,  or  intermeddle  other- 
wife  then  to  counfel,  perfui^de,and  advife ; 

yet 
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21 E.  6.6.  yet  I  think  he  may ,  and  in  Confcience 
Fiixe'cJizi.  il^ould  fo  doe.  Ai^.d  if  that  will  not  pre- 
S9  E^.3.394  vail  to  re6lifie  negligence  ov  mifcarryings 
in  Execurors ,  he  Inall  well  perform  the 
truft  repofed  in  him ,  if  he  complain  in 
the  Spiritual  Court,  or  Court  of  Confci- 
ence :  and  it  is  reafon,  I  think,  that  fo  do- 
ing upon  juft  caufe,  his  charges  be  born 
outof  theTeftator'seftate,  or  the  Execu- 
tor's purfe  who  other  Wife  Would  not  be 
reformed. 


How  an  Executor ^or  his  Executor/hif^  may 
he  limited  or  qudlified  in  /fecial  manner , 
.  different  from  the gen^raU 


*  N 


Ow  let  us  fee  how  this  making  of  ^n 
Executor  maybe  fpecially  qualified. 
And  fir/1,  the  time  may  be  limited  when  he 
fhall  firft  begin  to  be  Executor ;  and  that 
either  certainly,  orwithfome  contingen- 
cy. Secondly,  the  creation  may  be  con-* 
ditional.  Thirdly,  it  may  be  partial,  ot 
dividedly,  and  not  intircly. 

As  to  the  fivft  ,  one  may  appoinU 
"j  S  to  be  his  Executor  a  year  or 
more  time  after  his  death  7   this  is  good, 

Sc 
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So  alfo  li  A  appoint  jghis  Son  to  be  his 
Executor  when    he  lliall   come  to   full  ^'^''p'f- 

J    .        ,  I        J-     !    •        brook   zjr 

age  5  and  in  the  mean  time  he  dietn  in-  pox.  pw4^ 
teihte.     Again,  one  may   appoint  ^^^  "^^^^^^^ 
Executor  of  A  to  be  his  Executor  :  and  tutors,  but 
then  if  he  die  before  A  ,  he  is  Intedate  """^^^i?/^" 

-If      ^      1-  .^1  ■  ir     termeddle 

untill  A  Q\^.     Thi5  creation  may  alfo  during  the 
be  conditional,  and  the  condition  may  ei-  3^^^°^^' 
ther  be  precedent  or  fubfequent.   In  the  ^2H,$.Bre, 
time  of  King  H.  6.  one  did  naaie  A  and  5  J^^;^  r^^ 
his  Executors ,    and  if  they  would  not  -  "  '  * 
take  it  upon  them^  then  C  and  D  ihould 
be  his  Executors,  and  then  thqre^  and 
B  refufed  ,    and  the  queftion  was,  whe- 
ther  in  Suit  againft  the  Debtors  of  the 
Teftator,  ^  and  B  fhould  join  with   C 
and   D;   as    where  four  Executors   be 
named,  and  two  refufe ,  and  the  other 
two  prove  the  Will ,   yet  all  four  m.uft  -^ 
be  named  in  Suit  againfl:  tfie  Teftator's 
Debtors ,  as  was  there  admitted  :  but  in 
the  principal  Cafe  it  was  refolved.  That 
the  Suit  fhould  be  onely  in  the  name  of 
:  C  and  D ,  for  that  the  appointment  of 
ithem  Executors*  if   A  and  B   did  re- 
fufe, did  imply  ^h.it  then  they    onely 
fiiould  be  Execu.tors ;  and  here  all  four 
\  Were  never  made,  nor  intended  to  be  Exe- 
cutors,but  A  and  5,upan  a  condition  fub- 

feqaenc 
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requent,that  they  (hould  not  refufej   and 
C  and  D,  upon  a  condition   precedent, 
vi:c.  i^A  and  B  did  reftHe.     If  is  afual 
to  make  one  or  more  Executors  conditio- 
nally,  that   they'put  in  fecurity  to   pay- 
Legacies,  or,  in  general,  to  perform  tha 
Will ;  nor  was  it  ever  doi"ibted,as  I  think, 
hut  that  this  -vas  good  :  yet  I  lliould  ad- 
vife  that  fuch  Condition  be  plainly  thus 
exp/efied,  viz.,  either  thus,  that  if  J  S 
d€>put  in  fecurity  ,  er^.   by  fuch  a  day,- 
then   he  fhall    be  Executor,  elfe  not; 
or  thus,  vi^,     to  make   him   Executor 
conditionally,  that  before  he  do  Admi- 
nifter  (Funeral  perhaps  excepted  )    he 
iliall  put  in  fuch  fecurity ;  elfe,  perhaps,- 
he  being  Executor    till  the   Condition 
broken,  in  that  mean  time  he  may  have 
difpofed  of  ajl  or  moft  part  of  the  Telia- 
tor's  eftate.    In  ih^  late  Queen's  time 
there  was  a  Cafe  remarkable  to  this  pur- 
pofe:  OneWil'Ied,  that  if  his  Wife  fuf- 
feredj^  to  enjoy  B/ackr Acre  (being  be- 
p.  35  s/iz.   like  part  of  a  Joynture  )  for  three  years, 
^hefclfe.  then  llie  fhould  be  his  Executor,  or  d[Q 
'  A  B  lliould  :    and  the  queftion  was  in 
the  Common  r/eas^    Whether  prefently, 
iefore  the  end  of  the  three  years,  fhe 
Were  Executor  •>  or  not  till  fl:ie  fuffered 

the  , 
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the  Land  to  be  enjoyed   three   years, 
and  it  was  held  ty  all  the  Judges  but  the 
Lord  Anderfon ,   that  fbe  was  prefently 
Executor,  untill  fhe  ihouid  difturb  IS, 
&c.    For.iipon  that  done  5  it  was  agreed 
that  the  Executorfhip  would  by  virtue  of 
the  Condition  be  tvansferred  from  the 
Wife  to    A  B.    But  now  during    thefe 
three  years  might  fbe  have  difpofed  of 
z[{  the  goods  of  her  husband ;,  yea,  with- 
in one  of  thefe  three  years,  and  lefs  time, 
and  then  have  broken  the  Condition^and 
have  left  to /^  7?  a  dry  Executorfhip. 
.    Now  to  the  third  Point,  one  may  ^i*  iqh.s.  2, 
vide  his  Executor's  power  three  ways,  i^hIsd}^ 
viz..  Really,  Locally ,  or  Temporally.  |;}^^!'*i^! 
Really  thus :  He  may  make^^  his  Exe-  ban. 
cutor  for  his  Plate  and  HouQiold-ftuff , 
B  for  his  Sheep  and  Cattel ,    C  for  his 
Leafes  and  States  by  extent ,  D  for  his 
Debts  due  unto  him  ^  and  fo  divide  the 
Power  and  Adminiftration  of  his  Execu- 
tors at  his  pleafure.  He  may  divide  them 
alfo  or  their  power  Locally :  viz,*  A  for 
his  goods  in  Cow.  Mck^,  B  for  thofe  in  32H.8Bro> 
Com.  Oxon,  and  C  For  thofe  inCom.Berk;  "^* 
He  may  alfo  divide  them  in  Time  :  viz., 
his  Wife  or  any  other  perfon  to  be  Exe- 
cutor during  her  life,  or  during  the  mi- 
G  nority 
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nofityofhisSon,  or  fo  long  as  {he  con- 
tinues WidoVY^and  after  his  Son  to  be  Ex- 
•ecutor*  So  of  like  limitations  or  divifions, 
either  for  time,  place,  or  things,  where- 
with they'fhall  intermeddle.  Nay  doubt- 
lefs,  one  may  be  made  Executor  for  one 
particular  thing  onely  ,  as  touching  fuch 
a  Statute  ,  or  Bond  ,  and  no  more  ^  and 
thereof  good  ufe  may  be  made,  as  I  think, 
thus.    Many  have  Bonds,  Statutes  and 
Recognizances,  for  warranty  or  enjoy- 
ing of  Land,  or  freeing  or  faving  harm- 
lefs  from  incumbrances  .   in  general  oi 
particular.     Now  he  wnich   bth  thefe. 
.  felling  the  Land  ,  may  by  Letter  of  At- 
torny   lawfully  afflgn  them  to  the  part) 
who  buieth  the  Land  or  Leafe  :  but  thi« 
notwithftanding ,  the  intereft  remains  ir 
him  who  felleth  ,  and  by  his  Outlawr) 
they  may  be  forfeited,  or  by  him  teleafed. 
anyBond  to  the  contrary  notwithftanding!. 
and  if  he  die ,  the  intereft  in  Law  will  b( 
^     ^c   /in  and  go  to  his  Executors  ,  and  in  then 
Ajfetsm     names  onely  Suit  or.  Execution  may  b< 

obta'  'Jd^"    ^^^  ^"^  maintained. 
^^^  '   '      Now  then,  if  the  Vendor,,  befides  af 

'  fignment,  make,  as  to  the  Statute,  Re- 
cogni2ance,or  Obligation,onely  the  Ven- 
dee Executor  :  by  this  the  intereft,  afteii 

deatt 
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death  of  the  party,\vill  be  in  him  a6:ually 
and  really  to  his  more  fafety ,  fince  none 
but  he  can  releafe  or  difcharge ,  nor  any- 
other  name  need  to  be  ufed  to  fue,  or  take 
benefit  thereof.    But  j^^r.  if  the  Ven- 
dee^ his  Heirs  and  A/Tigns^  may  be  made 
Executors,  fo  as  that  fecurity  fliall  go  to    ^,    -^ 
them  one  after  another  ,    without  re- 
newed making  of  Executors.     Thus  if 
:he  party  make  no  other  Executor ,   he 
iieth  Inteftate  as  to  the  reft  of  his  eftate  > 
aid  as  to  this  fpecialty  onely  iliaU  have  an 
Executor,  and  muft  have  a  Will  proved  t 
\nd  in  cafe  he  do  make  another  Will 
or  his  eftate  refidue^  there  muft  be  two 
iYills  proved.    But  in  the  other  cafe, 
vhere  by  one  onely  Will  one  is  Execu- 
or  for  one  part  of  the  eftate,  and  ano- 
her  for  another,  there  being  but  one  Will 
0  be  proved,  one  proving  of  it  fufficeth. 
knd  though  in  the  premifles  of  a-  Will  two 
>e  made  Executors  jointly  aaid  equally* 
'0t  there  may  be  a  Provifof  that  one  ftiall  §2  a  g*  • 
ot  meddle  during  the  others  life ,  fo  as  ^^^^Mm^ 
bey  ftiall  be  Executors  fucceffively,  and  ^^' 
lot  jointly.    And  thus  alfo  to  other  pur- 
'ofes  aforefaid,  a  fubfequent  Caufe  oj? 
^rovifo  may  make  the  partition  and  divi-' 
ion  of  authority.    But  if  th^Provifo  ot 
C  2  claufa 
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claufe  fubfequent  be  meerly  contrary  to 
the  premiffes,  it  will  be  void  :  as  where 
two  were  made  Executors  with  a  Trovifo 
or  Claufe ,  that  one  of  them  iliould  not 
B  8  Dv.  Adminifter  his  Goods ;     this  was  held 
5^4/  '       void  for    repugnancy  by   Brudenel  and 
Englefield  Juftices.    But  Fitz,herhert  Ju- 
^     ftice  was  of  mind  that  it  was  not  void,  nor 
Utterly  repugnant  :  for  the  other  might 
join  in  Suits,  though  not  adminifter.  And 
Juftice  She/ly  was  of  a  thfrd  opinion  dif- 
ferent from  all  the  reft,  z;/;^.    That  here 
was  a  repugnancy  ,  but  the  laft  Claufe 
ftiould  controll  the  Premiffes  :  and  fo  this 
one  onely  fbould  be  Executor. 

yn^o  way  makf  an  Executor. 

SOme  perfons  may  be  unable  to  make 
Wills,  and  confequently  Executors, 
for  that  is  all  one :  whofoever  ,may  make 
— ^  a  Will,  may  make  an  Executor.  There  be 

nineteen  feveral  kinds  of  perfons  unable 
as  the  Canonifis(siy^  to  make  Wills  :  but 
with  many  of  them  we  will  not  inter- 
meddle, becaufe  we  find  no  mention  oi 
them  in  our  Law.  The  perfons  principallj 
and  moft  ufefully  to  be  conlider'd  of  by  uj 
are  either  the  defeftive  in  underflanding. 

as 
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as  Infants,  Idiots,  L'inaticks,a^^  the  like ; 
or  d9fe6tiYe  in  power  or  Intereft  ,  as  wo* 
men  covert  or  married ,  perfoiis  outlawed, 
attainted,  convid,  or  excommunicate. 
Some  touch  we  will  give  of  others ;  as  A- 
liens,  Corporations,  Villains,  Monks  and 
Friars.  As  for  Infants  and  women  covert, 
becaufe  much  is  to  be  faid  ot.  each  of 
them  and  their  Adminiftrations ,  we  will 
forbear  to  treat  of  them  in  this  place,  but 
after  will  do  it  of  each  feverally. 

To  begin  with  an  Idiot ;  naturally  he  is 
not  able  to  make  a  Will,  as  was  refolved  loll'^! 
in  the  Spiritual  Court,  becaufe  he  wants 
the  ufe  of  Reafon  to  conceive  what  it  is 
fit  for  him  to  will ;  nor  doth  the  Common 
Law  oppofe  this, as  I  think. 

A  Lunatick,  having  Lncida  intervalla^ 

that  iSy  fome  feafons  of  enjoying  his  right ^ 

mind,  and  freedom  from  his  Lunacy,  may 
in  thofe  times  of  his  right  mind  make  a 
will  &  Executors,elfe  not;  for  even  one  by 
age  or  ficknefs  become  of  nonfan<s  memo-, 
rja  is  unable  to  difpofe  of  lands  or  goods. 

One  deaf  and  dumb  born  may  make  plrt^lTe!* 
a  Grant,  faith  Mr.  Perk^,    if  he    have  55^.8.* 
underftanding,  vvhichishard,asheconfef-  rIdeVi\L 
'eth,  confequently  much  more  a  Willi  3.65. -L'^. 
^utinthatimeof  King  Hen.  I.  it  is  left  a  ^'''''  ^^  ^ 
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«||j'3'5?.  Demurrer,  whether  a  Deed  by  fuch  b^ 
soineleft^*  good  or  not.  If  but  mute ,  he  may  vvagi 
44 >^i^p4o*  his  Law^  and  atturn  by  figns,  and  fo  per- 
^^fcatil'dl    haps  by  figas  declare  his  Will.  44^)^, 

Sf'^'*-^     p.  36. 
^''  An  Alien  may  make  or  be  an  Execu- 

tor, fo  as  he  be  not  an  Alien  enemy ,  foi 
fucfi  cannot  fue,  as  in  the  late  Queen's 
time  was  held  :  but  there  the  doubt  was^ 
whether  a  Subje6l  of  Sfaifi  wtto,  at  that 
time  to  be  held  an  enemy  >  no  war  being 
proclaimed  between  the  Kingdomes, 
though  hoftilityexercifed. 

As  for  perfons  Attainted,  Convided, 
or  Out^Iawed,  it  will  be  faid  ,  that  thefe 
can  have  no  Goods  of  their  own  ,  and 
confequendy  they  can   make  no  Wills, 
nor  Executors ,  and  it  is  not  to  be  deni- 
ed, that  we  find  it  pleaded  fometim.es  by 
Executors,  that  their    Teftators  ibod 
out-lawed.   Butfirftit  is  clear,  that  aili 
and  every  of  thefe  may  have  Goods  as 
Executors  to  others  ,  which  neither  are 
forfeited  by  Attainder  or  Oat-lawry,  nor 
develled  by  marriage  or  Villainage.There- 
fore,  as  touching  them,  they  m.ay  make 
Teftaments.     And  that  all  thefe  forts  of 
perfons  may  be  Executors^is  alfo  evident. 
So  alfo  tou-ching  Villa  in  5 ,  Monks ,  and 

Friars, 
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Friai*5 ,  who  can  have  no  goods  to  their 
own  ufes.    And   that  one  attainted  o£ 
Felony  may  have  an  Executor,  appears 
by  tht  Cafe  in  the  late  Qiaeen's  time 
wherein  it  was  long  debated  5  Whether 
fuch  an  Executor  might  maintain  a  Writ 
of  Errour,  or  not ,    to  reverfe  the  At- 
tainder of  the  Teftator.     And  as  for  o- 
ther  Out-lawries ,   the  Plea  thereof  by    • 
the  Executors  ,  that  their  Teftator  was 
and  died  out-lawed  ,  proves  not  a  nulli- 
ty of  the  Will,  or  Executorfhip  j  for  then 
tney  might  have  pleaded,  that  they  were 
never  Executors.     But  it  tends  to  this, 
that  no  goods  did  or  could  come  to  them 
for  fatisfa6tion  of  the  Debts,  byreafon  of 
Oat-lawry;  yet  it  hath  been  delivered, 
not  of  old  onely  in  many  Books ,  but  by 
fome  of  late,  that  Debts  upon  Contrad, 
where  the  Defendant  may  wage  his  Law,  29  jiff:  pi 
are  not  forfeited  by  ©ut-lawry  ,  nor  un-  1^\^\q^' 
certain  Dam.iges  for  Trefpafs  in  Battery,  ^jf.i.is-  , 
or  falfe  Imprifonment,  &c.     Qficer,   of  f^'J]^'^* 
breach  of  Covenant.    But  goods  taken  26.2,Comriit. 
away  by  a  TrefpafTer,  may  yet  be 'for-  ^^at.'^' 
-feited  by  the  Attainder  or  Oat-lawry  of  19  h.  6.47.  ■ 
him  from  whom  they  were  taken-    for  fgl^.t;* 
that  the  property  in  right  ftill  appertai-  5  Ei.  V55. 
ned  to  him,  and  he  might   have  taken  ^^''^' 
C  4  then;i 
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them  again  wherefoever  he  found  them  % 
therefore  the  A6tion  for  this  fball  not 
come  to  his  Executor,  but  tbv  the  other 
not  forfeited  it  may. 

IS  u.j,fo,7.  Whether  an  Excommunicated  perfon  be 
able  to  make  a  Will  or  not,  may  be  fome 
doubt,  lince  "Kzehle  denieth  him  ability  to 
prefent  to  a  Church;  and  in  the  very  point 

piuTepm.  ancieotly  the  opinion  of  Canomjts  n;itli 
^een  negative,  but  more  lately  grevv  af-^ 
firmative. 


42  E.  3.1. 


21  FT.  6.30* 


^/■'Xo  may  he  Executor^  more. 

AN  Excommunicate  perfon  cannot 
fue  5  thatis,  proceed  in  Suit  as  Exe- 
cutor, till  he  be  abfolved ,  there  being 
danger  of  Excommunication  to  all  that 
converfe  with  him  j  but  this  makes  not  a 
nullity  of  his  Executorfhip ,  nor  over- 
,  throws  the  Suit,  but  ftays  it  onely  from 
AciaXS  proceeding  untill  Abfolution.  Asforper-- 
taint  may  be  fons  attainted  or  outlawed,  we  have  before 
by-paft?  °'  fpoken  affirmatively  in  vvay  "of  proof  that 
-K*  J  they  may  make  Executors ,  for  continua-^ 
Fouptuin,.  tionof  the  Executorlhip  i  fo  of  Aliens 
^n^Ett"  ^^^"  ^"^  Others  before.  Rccufants  convi6led  at 
cannot  fue  the  time  cf  the  death  of  any  Tejftator  are 
p. ^rE^r*  difabled  to  be  his  Executors, 
j'lar.e^p.s.       Whether   Corpova-tio.ns    compound , 

or 
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or  confiding  of  divers  perfons ,  may  be 
made  Executors  or  not ,  I  doubt.  Firft, 
becaufe  they  cannot  be  Feoffees  in  trutt  to 
others  ufe.  Secondly,  they  are  a  body  fra-» 
med  for  a  fpecial  purpofe.  Thirdly,  they 
cannot  come  to  prove  a  Will ,  or  at  leall 
to  take  an  Oath  as  others  do. 

y^n^at  a  man  may  give  or  diffofe  hy  hisV^f^ilL 

Aving  confidered  of  the  makers  of 
Executors  by  Will,  and   of  them 
To  made ;  let  us  novv  confider   what  by 
this  Will  may  be  difpofed  ,  given  or  be-  Bramby 
queathed.    And  firR,  he  who  himfelf  is  XipC. 
an  Executor  cannot  by  his  Will  give  or  cor?i.f.^2sl 
bequeath  to  any  other  the  Goods ,  Chat- 
tels, or  Credits  he  hath  as  Executor,  the 
iroperty  not  being  altered ;  for  that  he 
ath  not  them  properly  as  his  own  or  to 
bis  own  ufe :  onely  he  may  make  a  conti- 
nuation of  the  Executoriliip ,  and  his 
Executor  ilhall  have  them  as  Executor  to 
the  firft  Tettator ,  as  was  refolved  by  the 
Judges    of  both   Benches  in    the  hte  ^j^'  29 
Queen's  time.     And  if  he  be  Adrnini- 
Rrator,  the  Bequeft  is  then  alfo  void,  nor 
:hen  v\ill  they  go  to  his  Executor,  but 
to  a  new  Adminiftrator  ;    but  on    his 

Death- 


xS 


At  anytime 
in  his  lite 
he  may  alter 
the  proper- 
ty. 


So  48  E.  9.. 
/o/.i4,i5. 
where  the 
Bequeft  was 
to  one  of  the 
E>cecutofSjlt 
was  held, 
that  the  o- 
ther  Execu- 
lor  might 
ffeleafe  it. 

iFfufficient, 
otherwife  to 
pay  all  one 
as  if  none. 


48E,3.jp. 
14,15. 
x\Ei.  5. 
Fit/..  Tit, 
Cond.  9. 
where  both 
ftatei  yAtit- 
ly  by  one 
Grant. 
DirTerences 
between 
joint  Te- 
nants and 
Tenants  In 
coBamon, 
holding  by 
feveral 
ijrancs. 
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Death-bed  he  may  give  them  by  Word 
or  Deed,  though  not  by  Will.     Next ,  if 
a  man  have  Debts  owing  to  him,  as  many 
have  much ,  it  is  confiderable  ,  vvhether 
by  way  of  Bequeft  in  his  Will    hs  can 
2iYZ  away  thefe  to  any  from  his  Execu- 
tors.    A-id  doubrlefs  he  cannot  effectu- 
ally in  Law ;  they  being  not  fubjeclto  Af- 
fignmentunto  any,  except  the  King.     So 
as   if  ht  give  fach  a  D^b:  to  Ay  and 
fuch  to  B ,  yet  muft  the  Suit  foi:  them  be 
in  the  name  of  the  Executor  ?  and  fo  alfo 
the  Releafe  or  Acquittance  for  them; 
and  not  in  theit  names  to  whom  the  Be- 
queft is.     Bat  when  they  be  received  ,  if 
there  be  no  Debts  to  pay  ,  the  Executor 
ought  to  deliver  them  to   the    party  to 
whom  the  Bequeft  i?,  and  thereunto  may 
be  compelled  in  Court  of  Confcience. 
or  in  the  Spiritual  Court.     Therefore  th^ 
Cafe  of  the  bequeathing  money  payable 
upon  a  Mortgage  is  in  this  manner  to  hi 
underftood  to  oe  good,   and  not  other- 
wife,  as  I  take  it.   "He  that  is  jointly  witi 
any  ether  eftated  in  Lands  or  Goods,  cai 
give  no  part  by  his  Will ,  but  all  will  fun 
Vive  :    but  by  Act  in  his  life  he  ma) 
difpofeofhis  part;  and  the  A'fignee  ma] 
difpofeof  his  moiety  by  Will ,  yea,  thougf 

1 
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It  be  half  an -Horfe  or  Oxe,  that  cannot  Another 
e  divided.     So  of  a  Leafe  of  Lands,  or  namsfa"^"" 
ithes,  or  Grant  of  Goods  to  tvvo.  Ha-  commonr 
hndnm^  one  moiety  to  the  one,  and  the 
bther  moiety  to  the  other*,   each  may 
give  his  moiety  by  Will     But  if  one  be 
pffeffed  or  eflated  for  years ,  by  Leafe, 
Wardfhip,  or  Extent,  &c.  in  the  right 
of  his  Wife  ,  or  have  the  next  avoidance 
Df  a  Church  in  her  right ,  he  cannot  by 
Will  give  or  bequeath  any  of  thefe  j  but, 
lotvvithftanding ,  they  will  remain  unto 
lis  Wife  upon  his  death :  but  yet  his  Gift 
Dr  Grant  of  them  taking  efre6t  in  his 
life-time  would  bind  his  wife,  and  carry 
(ifvay  the  intereft  from  her.    If  one  be 
JTenant  for  the  lives  of  one  or  more  0- 
pers,  (as  oft-times  men  take  Leafes  foi? 
ivesof  younger  perfons  then  themfelves ) 
:hiscannotbe"by  Will  difpofed  of;  for 
hat  it  is  no  Chattel,  nor  is  it  within  the 
statutes  of  Wills,  for  that  it  is  no  ftate  of 
[nheritance.    Therefore  \^t   the   party 
00k  to  convey  it  in  his  life-time,  left  it 
50  to  an  Occupant,  viz,*  him  who  firft 
"hall  enter .  If  it  be  an  eftate  in  Land,  he 
nuft  either  make  Livery ,  have  a  Bargain 
;nd  Sale  enrolled ,  or  Covenant  to  ftand 
elOiid  to  the  ufe  of  his  Wife ,  or  fome  of 

b-is 


28        '  T^e  Office  of 

his  blond,  or  mike  a  Leafc  for  years   de- 
ternjinable  upon  thofe  lives.    Good  ic  be 
by  bargain  and  falcfor  years,  if  the  thing 
be  in  Leafe  •  that  fo  without  Inrollment  or 
Atturnment  the  Rent  may  pafs;  elfe  a  bar- 
gain and  falemaybe  made  for  a  month 
or  fuch  like  time  ,  and  then  a  Releafe  or 
Grant  of  the  Reveriion  in  (lead  of  Live- 
ry and  Seilin.     But  if  a  man  have  a  Leafe 
far  never  fo  many  years,  determinable  up- 
on life  or  lives,  that  is,  if  fuch  or  fuch  live 
fo  long,  (  which  unskilled  perfons  call  a 
Leafe  for  lives )  this  State  may  well  e- 
noughbe  given  and  difpofedby  Will,  be- 
caufe  it  is  but  a  Chattel.  If  a  man  be  feized 
in  Fee  or  in  Tail  of  Land  having  Corn 
growing  upon  it,  and  by  his  Will  do  give 
the  Corn,and  die  before  fevevance,  this  is 
agoodBequefti  becaufe  the  Cornfhould 
stAiMmofi.  have  gone  to  the  Executor.  So  itisalfo  of 
l^^unt'kgt  ^  Par  Con  touching  his  Glebe,  and  a  man 
retam  de      feized  in  the  right  of  his  wife  or  his  own 
j:l"/&cr  right  but  for  life.  Bat  as  for  Trees  grow- 
ing  upon  the  ground  ,  thefe  can  no  other- 
glu^r.  If  the  Wife  be  given  by  Will,  then  as  the  Land  it 
MkAby^  felf  upon  which  they  grow  maybe  given  i 
the  Statute    of  vvhich  matter,  as  not  pei'tainin2  to  th> 
Sithoitgi-    Office  of  Executors ,  viz.    how  and  in 
^'i"g/>C,r   \vhat  manner  Lands   may  be  given  by 

Landitfelf.  ^  /  o     ^.^^ 


m  Excctitdr.  af 

Will,  I  intend  not  to  treat  in  thefeDIf- 


courfes. 


0/  the  RevQCAtim  mi  Countermand  of 
V^Vills^andneT^  I*Hhlication. 


KAving  confidered  of  the  making  of 
Wills  and  Executors ,  let  us,  be- 
bre  we  come  to  theProbate,  confider  of 
ilevocation  ^  for  that  may  take  away 
he  force  of  a  Will  rightly  made,  A  ^mmi^P^ 
kVill  therefore  having  two   parts,  z/iz. 


mentum 
morte  con' 


Tnceftiony  which  is  the  making,  and  Con-  f^rnmatw.  . 
iHmmationj  which  is  the  death  of  the  Te-  dingoff/by' 
Kator  or  maker  of  the  Will^there  is  power  making  a  la- 
in him  at  any  time  before  death  to  re-  ub!iJ!i 
roke  or  alter  his  Will  at  his  pleafure. /.  923.  t.  & 
tonfider  we  therefore  of  Revocations,  ^^"'* 
|ind  alfo  of  new  Publications  or  Re-af- 
irmance  of  Wills,  in  whole  or  in  part.  As 
[herefore  a  Will  may  be  made  by  wordj 
lb   alfo  may  a  Will  made  in  writing 
|)e  by  word  revoked  or  difannulled  i  for 
Ifince  every  making  of  a  later  Will  is  a 
tountermand  and  fuppreflion    of  the 
brmer  Will  y  and  fince  a  Will  m.ay  be 
nade  Nuncupatively  or  by  word,    and 

fo 
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fo  by  making  a  verbal  Will    one    may 
revoke  a  vvdtten  Will  :  it  will  thereup- 
on follow,   that  one  by  Word  may  ex- 
prefs  the  alteration  of  his  Mind  thus  far^ 
that  the  Will  by   him  formerly    mads 
fliall  not  ftand ,  but  be  revoked  and  an- 
nulled •  and  this  will  ftand,  and  be  efFe- 
6i:ual  \  fo  as  \^  he  after  die,  without  ma- 
king any  nevv  Will ,  ov  new  Publication, 
or  re-affirmance  of  the  former ,  he  dieth 
inteftate,or  without  Will.  As  a  Will  may 
bevvholly  revoked ,  fo  alfo  in  part.  Here- 
about a  good  refolution  was  in  a  Kenti/h . 
Cafe,  where  one  Ryete  by   his  WjII   iit: 
writing  did  give  fome  Gavel-kind  Landij 
to  one  Harrifon ,  and  five  dayes  before 
his  death,  faid,  in  the  prefence  of  Wit 
neffes,  that  this  Gift  fhould  not  ftand,  and 
- —        that  he  vvould  alter  it  when  he  earner 
home  '->    defiring  them  to  bear  witnefs 
of  his   Revocation.     Now  before    h 
came  home,  he  vyas  killed  by  the  faid 
Harrifon.  ,    who    caufed  the    Will   in 
writing  to  be  proved ;  and  after  he  was 
attainted  and  hanged  for  the  murther, 
and  his  Son ,  by  the  Cuftome  of  Kentj 
.  (viz..  the  Father  to  the  Bough,  and  the  Soa 
to  the  Plough  3   entred  into  the  Land; 
14  Mz,      ^n(j  this  manner  of  Revocation  by  word 


an  Executor.  *     31 

onely  was  held  Micient,  although  the 
rVill  in  writing    were    not  cancelled, 
lOr  defaced.     And  the  like  Refolution  , 
or  verbal  Revocation ,  is  implied  in  the 
Z^iz  of  Vorfe  and  Hemhling  '■>    where  it  ^{.^^f^f^ 
)eing  refolved,  that  a  Feme  Covert ,  or  4//^;.  ^qI  ' 
narried  woman,  by  word  Counterman- 
ling  and   Revoking  her  Will  formerly 
Qade,  when  flie  was  a  fole  or  unmarriecl 
iroman  ,  this  was  noteffedtual,  nor  of 
Dree,  by  reafon  of  her  Coverture  taking 
way  the  freedom  of  her  Will.     Hereby 
is  implied,  that  another  who  hath  free-  ■ 
om  of  Will  may  by  word  fufficiently 
ivoke  a  Will  in  writing  5  and  fo  was  it 
nee  alfo  admitted  in  the  Cafe  between 
ir   Edward  Mountague     and  hoffriesf  7H.6/0.19, 
mchingtheWillof  Su7o./^o/n^i  ,•  but  ^;f^^^ 
lere  a  difference  was  conceived  betwixt 
ying,  /  vssill  revoke  my  will^  (  which  one- 
exprelTed  a  purpofe  or  intent  ,  and 
eretore  was  no  prefent  Revocation,) 
lid  faying ,    /  do  revoke  u-,  or,  h  Jhall 
\ot  fiand^Oi\My  Heir  [hall  have  my  Landj 
^.fifhich  croffed  the  mft  of  it  by  theWilU 
i.nd  as  Wills  may  be  wholly  or  in  part 
evoked;  fo  may  alfo  the  ExecutorlLip 
F  one  or  more  of  the  Executors ,  and 
.^jljet  the  Will  may  ftand  in  all  the  other 

parts. 
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parts,'  fo  as  there  be  any  one  Executdr 
or  more  unrevoked  :   but  if  all  be  revo- 
ked, then  the  whole  Will  is   revoked, 
.    becaufe  no  Will  can  ftand  without  Execu 
tors :  and  this  Revocation  may  be  by  word 
onely,without  being  expreffed  in  the  will, 
or  any  other  writing*  But  I  could  willi  all 
to  exprefs  fuch  Revocation  in  the  foot  of 
the  Will,  or  that  the  name  or  names  of  the 
Executor  or  Executors  fo  revoked  be  ex- 
punged or  blotted  out  of  the  Will  ?  and 
that  this  be  done  in  the  prefenceof  feme 
Witneffes,  to  teftifie  the  a6^  and  intent  ol 
the  Teftator. 

^  Again ,  Revocations  may  be  by  a£l  in 
Law  as  well  as  in  hSt ,  or  by  dired  anc 
exprefs  terms  :  as  in  the  faid  Cafe  o;; 
-  Mount  Ague  and  leoffries ,    where    Lanc> 
inie^  6E^6.  being  devifed  by  Will,  and  thcDevifo: 
3.&47i8j    after  making  a  Feoffment,  though  ther< 
Ma, ^2, 2.    vvere  fome  defecl:  in  the  Livery  to  makj 
it  effectual ;  or  if  he  made  a  bargain  and 
fale  that  was  never  inrolled,  or  grante(|  y 
the  Reverfion,  but  no  Atturnment  had, 
fo  as  the  Land  paffed  not ;  yet  in  alltbef 
Cafe.^  the  Will  or  Gift  of  Land  ftood  re 
Yoked.    But  in  cafe  he  had  onely  co 
venanted  that  he  would  have  made  fuc 
an  eftate,  and  not  done  it  *,  this  was  hel 
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to  be  no  Revocation,    And  fo  by  fome^ 
in  cafe  he  do  but  make  a  Leafe  ,  leaving 
the  Fee-fimple  as  it  was  ?    But  of  this 
Q^Are  5   And  ,  iF  a  difference  may  not 
be  betwixt  making  a    Leafe  for    years 
and  a  Leafe  for  life ,  which  altereth  the 
I  Free-hold.  If  a  Leafe  for  twenty  years  be 
I  bequeathed  to  J  S^  and  after  the  Tefta- 
{ tor  maketh  a  Leafe  for  fifteen  years^  re- 
,  ferving  a  Rent  \  I  take  this  to  be  no  Re-     ' 
I  vocation  of  the  Bequeft  :    but  jf  the  Te- 
I  flator,  after  this  Will  made,  take  a  new 
ji  Leafe  for  a  longer  term^  fo  as  the  former 
'.  Leafe  is  fur  rend  red  in  Fa6l,  or  in  Law  5 
^  this  muft  needs  be  a  Revocation  of  the 
I  Bequeft,  or  at  leaft  an  Adnullation  there- 
3  of;    and  that  although  the  Bequeft  were 
,f  generally  of  his  Leafe ,  not  mentioning 
,,the  number  of  years  :  for  this  which  he 
.;  now  hath  is  another  Leafe  ,  and  not  that 
which  he  had  at  the  time  of  the  making 
|i0f  the  Will.    So,  if  one  give  his  black 
.Gelding  by  Will,  and  after,  before  his 
I  death  ,  he  felleth  or  siveth  away  that 
:  Horfe ,  and  buieth  another  black  one  ^ 
this  new-gotten  Horfe  {hall  not  pafs  by 
the  Will,  becaufe  it  was  not  the  Tefta- 
tor's  at  the  time  of  making  his  WilL     So        -.^ 

iaifo,  if  the  Crop  in  the  Barn  be  bequea- 
D      •  thedj, 
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thed  in  OEioher^zndi  the  party  lives  till  that 
time  twelvemonth,  having  fold  that  Crop„i 
and  inned  a  new^  this  lattef  Crop  iliall  not 
pafs  by  the  Will,and  thefo-rmer  cannot. 

Again,  as  Revocation  may  be  by  Alte- 
ration of  the  ftate  of  the  Devifor  in  the 
Land  devifed ;  fo  may  it  alfo  be  by  Alte- 
ration, in  fome  cafe,  of  the  fiate  or 
quality  of  the  perfon  of  the  Devifor.  As 
if  a  Woman  fole  make  a  Will ,  and  after 
take  a  Husband,  this,  without  any  more, 
as  is  refolved  in  the  Said  Cafe  of  Forfe  and 
Hemhling ,  doth  work  a  Revocation  or 
Adniillation  of  the  Will ,  for  that  elfe 
it  fhould  be  irrecoverable,  fince  fhe,  ha- 
ving loft  the  freedom  of  her  Will,  cannot 
actually  and  directly  make  a  Revocation; 
as  we  before  have  fhevved*  But  notwith- 
ftanding  her  Will  be  revoked ;  yet  in  cafe 
her  Husband  before  or  after  marriage  vvitf 
her  were  bound  or  covenanted  to  perforn 
this  Woman's  Will,  if  he  fo  do  not,  bj 
payment  of  the  Legacies  therein  bequea- 
thed, his  Bond  or  Covenant  will  ftanc 
good ,  and  be  fuitable  againft  him  :  a; 
was  adjudged  touching  the  Will  oiEliz.a' 
leth  Smalemm^  married  after  her  Wil 
^  2  ^  made  to  one  ^00^,  who  firft  was  bounc 
m\1  '  ^     to  perform  it.    Yet  another  Cafe  there  i; 
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)f  Altevatlon  in  the  ftate  of  the  Teftator's 
)erfon  which  makes  no  Revocation  of  his 
^ill;  as  if  he  being  of  found  mind  and 
biJity  make  a  Will,  and  after  becometh 
Vantick.  In  this  cafe  this  is  no  Kevoca- 
:ion  J  fo  as  his  Will  ftands  till  his  death 
irvevocable,  if  he  recover  not.  Now  of  a 
Will  revoked  there  may  be  a  Reviver  by 
I  new  Publication  ,  and  thereof  now* 


H 


of  new  Fuhlications, 

Aving  fhewed  how  a  Will  may  be 
revoked,  and  fo  lofe  its  force ;  let 
us  now  fee  how ,  without  making  a  new 
Will,  that  fo  revoked  may  be  revived 
and  fet  on  foot  again.  And  that  is  divers 
ways.  As  firft^  by  a  Codicill  annexed  m.  sS.s^ 
after  thereunto ;  as  was.refolved  between  ^^'^'  ^'^^^^ 
Bet  ford  and  Barnecot  in  tht  Kings 
Bench,  Secondly  ,  by  adding  any  thing 
to  the  Will  5  or  making  a  new  Execu^ 
tor.  Thirdly ,  .  by  exprefs  fpeech  or 
Word  that  it  fliould  ftand,  or  be  his  Will  t 
as  I  conceive  to  have  been  the  better 
Opinion  in  the  faidGafe  of  Mountague  .  | 

and  Jeoffries  5  wherein    yet  was  much  i 

difference  of  Opinion,  both  touching 
D  2  .R@- 
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Revocation,  and  new  Publication*     If  j| 
man,  having  made  a  former  Will,  do  mak® 
44^i^•^36•  alattev,  which  is  more  then  a  bare  Re- 
vocation 5  yet  if  afterward,  lying  upon  his 
death- bed  and  fpeechlefs,    both  thefe 
Wills  be  delivered  into  his  hand ,   and 
he  required  to  deliver  to  one  of  his 
Friends    about    him  that  Will    which 
he  would  have  to  ftand,  and  to  keep  in  his 
hands  the  other,  and  he  thereupon  delive- 
veth  totheMiniflcr,  or  other  hisNeieh- 
bours,tbe  firft-madc  Will,  retaining  in 
44Ec^.3./c/*  his  hands  the  latter,  as  was  done  in  the 
33»  time  of  Edward  the  third ;    here  the 

former  Will ,    though  made  void  many 
years  before  by  the  latter ,  is  revived , 
and  ihall  ftand  as  thepartie's  Will.   But 
now  put  the  cafe  that  a  Bequeft  at  the 
firft  IS  void  5  yet  by  Publication  after  it 
may  be  good  :   as  it  one  give  to  Sarah 
his  Wife  a  piece  of  Plate,  or  other  thing, 
and  hath  no  fuch  Wife  at  the  time,  but 
after   marrieth  one  of  that  name  ,  and. 
then  publjfheth  his  Will  ^gain;     now^ 
thislTiall  be  a  good  Bequeft.    So  if  one: 
devife  Lands  or  Goods  which  one  hath 
not  5   if  he  after  do  purcbafe  the  fame, 
and  then  fay,  that  his  Will  before  made 
fhall  ttand ,   ox  be  his  Will ,    it  (hall 

be 
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be  a  good  Will  and  Beqaeft ;  for  this,  in  ^  ^ .  ?.  ^jy. 
efl:e(5,  is  a  neiv  making.  And  though  moft  M.Dy,  143. 
of  the  precedent  Cafes  be  of  Revocation 
of  particular  parts  of  the  Will ,  and  not 
of  the  total;  yet  firft,  be  it  confide- 
red ,  that  that  part  fo  revoked  was ,  in 
effed,  the  fubftance  of  the  Will  *,  mn^ 
it  is  eafily  difcerned ,  that  if  one  part  be 
revocable ,  fo  is  another  alfo.  And  thus 
Revocation  may  fpread  it  felf  over  the 
whole  :  Nay  doubtlefs,  the  whole 
Hno  flatfA  may  be  revoked  ,  as  well 
as  by  parts  ^  even  as  a  Faggot  may 
be  pat  wholly  into  the  fire,as  well  as  ftick 
by  ftick.  And  as  the  Velleities  or  dif-= 
poling  parts  of  the  Will  are  revoca- 
ble and  revivable  by  new  Publicati- 
on, as  afore  faid  j  fo  is  alfo  ths  conftitu- 
tion  of  Executors.  As  if  one  of  the 
Executors  names  be  ftricken  out,  and 
afterwards  a  Stet  be  written  over  his 
head  by  the  Teftator  or  by  his  ap- 
pointment, now  is  he  a  revived  Execu- 
tor. So  if  the  Teftator  exprefs  by 
word,  in  the  prefcnce  of  Witneffes,  thit 
the  party  put  out  fhill  yet  be  EKecu- 
tor.  But  now  I  mean,  where  the  Exe- 
cutor's name  is  not  fo  blotted  out  but 
that  it  may  be  read  and  difcerned ; 
D  3  for 
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for elfe the 5^^^  is  upon  nothing:  and  if' 
the  verbal  Re-affirmance  fhould  renew 
his  Executorfhip,  then  muft  the  Will  be 
partly  in  writing,and  partly  Nuncupative, 
his  name  not  being  to  be  found  in  the 
written  Will. 


CHAP.  11. 

Of  the  ftate  of  things  inftantly  up- 
on the  Teftator's  Deaths  be- 
fore any  Will  proved. 


Here  wt  will  confider  thefe 
feveral  things. 

I.  What;  is  wrought  hy  a  Gift  of  a  thing 
certain  and  known;  as  the  White  Horfey 
the  Red  Corv^  &C4 

?♦  What  hy  a  Beqnefl.  to  m  Executor* 

3.  What  wrought  hy  a  Release  in  the  Will 
to  a  Debtor^ 

4.  YVhat  hy  makjnga  Dehor  or  Creditor 
an  Executor* 


A 


S  touching  the  RxRyvi?.,  tbeBequeft 
of  a  Chattel,  real  or  perfonal,  which 

the 
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;he  Teftator  had  in  poffeffion  :  notvvith- 
[landing  that,  if  the  faid  Tellator  had  by 
lis  Deed  ov  writing,  or  but  by  word  on  his 
death-bedjov  before,given  thefe  his  goods, 
and  died  before  they  had  been  taken,  he  ^i^'^f^^. 
to  whom  they  fo  were  given  might  have  ^^.Dy.no. 
:aken  them  *,  yet  in  this  cafe  of  Gift  by  vUiQl^i^f, 
Will,  neither  can  the  Legatee ,  viz..    he  95  ^  9^- 
Co  vvhom  they  are  bequeathed,  either  take 
them  or   recover   them  from  the   Exe- ^^jj^^fj^ 
ciitor,or  a  ftranger  take  them  by  any  Suit  co,  io,f^j; 
at  the  Law,  for  that  he  hath  no  property  in  |o  refoived 
them ;  yea  ,  if  the Bequeft  be  to himfelf  Taf.rnn,  37 
who  is  made  Executor,  be  it  of  Leafe  ,  oneiyCa^T 
Plate,  Cattel,  &c*  they  lliail  not  veft  nor  ""^^-^  ?"«- 
fettle  in  him  as  Legatee,  but  as  Executor,  "stmesbef. 
untill  exprefs  or  implied  eIe6lion  ,  but  he  see  more  of 
is  to  have  and  take  the  fame  by  way  of  Le-  gacy /^anl' 
gacy.  And  the  reafon  in  both  Cafes  is  this,  o^  the  affent 
viz.  That  the  Law  prefecs  Debts  and  the  cutoToneiy. 
fatisfaclion  of  them  before  Legacies,  and 
ties  Executors  alfo  to  that  rule;  and  there-       ^ 
fore  will  transfer  nothing  from  or  out  of 
the  Executor,  till  he,  having  confidereci  of         ^ 
the  ftate  of  the  Debts  to  be  paid,  &  Goods 
out  of  which  the  fame  are  to  be    paid,        '^-^ 
{hall  find  that  fafely  this  or  that  Legacy 
may  take  effe6l  without  makir^g  any  de- 
fed  in  payment  of  Debts ,    or  drawing 
P  4.  upon 
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upon  him  and  his  ofvn  Goods  any  Da- 
mage or  lofs  5  as  a  Wafter,  and  there- 
upon fhall  afTent  to  fuch  Legacy.     Thus 
now  is  the  Law  taken  *,  but  heretofore 
i7H.  6.8.    fome  Opinion  hath  run  other  wife,  viz.. 
fap^rSme'^'  That  he  to  whom  any  Bequeft  was  made 
^ffA  ^^ '    ^^  ^  ^^"■'S  ^"^^^"  ^^^  certain,  might  take 
Jons  nuy^'   it  without  any  affent  of  the  Executor  |  and 
aifo  have      that  when  to  the  Executov  himfelf  any 
xvay:  but  in    Goods  or  Cattel,  movable  or  immovable, 
fortvia^s,     ^Yjjs  bequeathed,  in  cafe  there  were  other- 
Point  was     wife  fufiicient  goods  for   fatisfaclion  of 
a^^'d  ^^nf  ^^^^^'  ^^^  ^^^^  iTiould  inftandy  upon' the 
then%d!"    Teftator's  death  ,   without  any  act  or  e- 
iudged  as    lec^ion  bv  the  Executor,  be  transferred  i 

before.  .  ,  •'  ,  .       .       ,  '  -   , 

into  and  unto  bim  m  his   own  right  as 
a  Legacy,    and  not  remain  in  him  as 
Executor*     As  for  fums  of  money  be- 
to  be         queached,  or  fo  much  in  Plate  or  Rings, 
bought.       ^^  ^g  evident  that  they  muft  be  had  by  the 
delivery  of  the  Executor  :    Yet  hath  the 
Legatee  fuch  an  intereft  before  delivery, 
as  that,  dying  before  payment,  it  will  not 
go  to  his  Executors*    But,  as  I  take  it^  no 
fuch  perfon,  to  whom  any  thing  certain  is 
y       given  by  Will ,   can  make  any  Gift  or 
Grant  of  it   before  the  Executor  have 
affentedto  his  having  thereof:  nor, per- 
haps, will  the  Executor's  affent  after  the 

Grant 
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-         '^ 

Jrant  have  fuch   relation  as   to  make 

cod  the  Grant  precedent :   Why  fo  yet,  $iy^ye,  of 

lore  then  an  Attuvument  of  a  Leflee,  ^^\  H 

,      I     .         , . ,  --.  I     r-i  r       more  atterj 

men  IS  a  like  Aflent  to  the  Grant  ot  a-  Tit,  Legacy^ 
other?  And  Qnc^r.  if  by  the  Outlawry  *^'"'='''°"*' 
f  the  Legatee  before  the  Executor's  AI- 
nt  this  thing  bequeathed  be  forfeited. . 
If  without  juil  caufe  an  Executor  wiJI 
fufe  to  affent,  he  is  compellable  by  Law 
►piritualj  or  Court  of  Confcience :  yet  jf 
piritual  Court  prefstodo,  where  is  juft 
aufe  to  ftay^a  Prohihet  lieth,  ut  credo  h  for 
;  ince  Executors  ftand  liable  to  recovery  of 
)ebts  againd  them  by  Common  Law,  it  is 
eafon  that  Law  enable  them   to  keep 
vherewith  to  pay.  And  here  yet  note  fome 
eeming  oppofition  in  the  Law :  For  where 
)efore  sr^at  difference  was  -lliewed  be-     • 
ween  a  Devife  or  Bequell,  and  a  Gift  or 
Mienation  executed  in  one's  life-time ; 
^et  the  Lord  Dyer^  reports  it  to  be  refol- 
ded 5  That  where  a  Leafe  for  years  was 
nade  upon  condition   that  the   Leflee 
liould  not  alien  in  his  life-time,  yet  a 
Sequeft  of  this  Leafe  by  his  Will  vvas  a 
)reach  of  the  Condition,  as  being  an  Alie- 
lation  in  his  life-time. 

3.   Gf  a  difcharge  by  Will  to  a  Deb- 
tor fome  queftion  may  be  ,  whether  to 

per- 
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perfe6i:  and  make  good  this,  fo  as  thi 
Debtor  may  plead  it  in  Bar,  there  bene, 
requiiite,  as  in  the  former,  an  aflent  of  tho 
Executor.  On  the  one  (ide,  fince  this  giv- 
ving  is  a  forgiving,  for  he  to  whom  it  i; 
bequeathed  cannot  otherwife  have  it  thei 
by  way  of  Retainer,  it  may  probably  b^ 
faid,  that  here  needs  no  fuch  aflfentofthd 
Executors  ,  as  in  the  Cafe  where  anii 
thing  is  to  be  transferred  i  for  here  is  ra^i 
ther  an  ExtinguilTiment  and  an  Exonera- 
tion ^  then  a  paflage  of  a  Chattel  by  wa] 
of  Donation.  On  the  other  fide^  it  is  pro 
bablethat,  it  being  but  a  Bequeft,  and  fo ; 
Legacy,  fince  Debts  are  in  Lavv  and  Con- 
ici^wct  to  be  fatisfied  before  any  Le- 
gacies, therefore  the  Executor,  having:; 
not  fufficient  otherwife  to  fatisfiehis  Te-' 
ftator's  Debts,  may  fue  for  this  Debt,  anc 
refufe  to  fuffer  it  to  pafs  away  as  a  Lega- 
cy. And  to  this  Opinion  do  I  encline  a; 
beft  for  Creditors,  and  fatisfa6lion  o. 
Debts  is  by  Law  refpeded  as  an  zdc: 
greatly  concerning  the  Teftator's  SouM 
But fome  will,  perhaps,  make  a  contrar) 
doubt,  that  although  there  be  an  ajffent  p 
the  Executors  to  this  difcharge ,  yet  ii: 
will  not  amount  to  a  Legal  Releafe  j  foj 
that  a  Debt,  atleaft  if  it  be  by  Specialty. 

canno 
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nnot  be  releafed  bat  by  Deed  ,  and  a 
ill  is  no  Deed  ^  for  a  Seal  is  not  necefTa-  "iHotdeeffe^ 
thereunto,  though  it  be  fit  and  conve-  ^fj'^'""' 
ient.  Whereto  I  give  this  anfvver,  that 
Will,  though  it  be  not  properly  and  le- 
ally  a  Deed ,  for  it  may  be  good  enough 
ichout  a  Seal,  which  is  an  eflential  part 
f  a  Deed  •  yet  hath  it  the  force  and  e&6t 
>f  a  Deed  :  for  as  a  Releafe  cannot  be 
lade  but  by  Deed  ?  fo  neither  can  an  E- 
''  hte  or  Intereft,  though  bat  for  years,  in 
jthe^3  Advowfons,  Commons,  Fairs,  and 
ke  things,  be  granted  or  afligned  other- 
vife  then  by  Deed  :  yet  it  is  clear  that 
iich  aftate  for  years  in  any  of  thefe  m^y 
)e  given  by  Will,  as  well  as  a  Leafe  of 
^and ;  which  proves  a  Will  to  have  the 
orce  and  efted  of  a  V>tQd. 


Of  making  a  Dehor  or  Creditor  Executor  ; 
apd  firflofthe  Debtor  made  Executor, 

t^Uppofe  we  then  that  A  and  B  being 
^  made  Executors,  the  Teft^tor  was  in- 
debted to  A  twenty  pounds ,  and  5  was 
ndebted  to  the  Teftator  twenty  pounds,  21  h.  7.31, 
low  do    things   ftand    prefently  upon  x^^/comrl 
death?  Firft.  it  is  clear  that  thebebtofJff^tTr 


44 


And  may  be 
granted^ 
that  he 
fliould  ac- 
count before 
the  Ordina- 
ry for  it. 


Yet  it  feems 

Tlotvd,  1 86. 
a,  the  Law 
was  taken 
to  be  utfw 
i>ra„  S  E,  4, 


Though  he 
never  admi- 
tii/ler. 
21  E.  4.  3. 
§r.ii  H.  6. 

2  K.  ?.2o. 
jpej-  Starkey^ 
&  22.  per 
VavafoY, 
9H.5.  12, 
Left  a  De- 
>murrer  in 
TrefpaHs  by 
all,  again  ft 
the  Execu- 
tor, who  was 
TrefpafTer. 
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B  to  theTeftator  ftands  in  La\vextin<^ 
this  making  of  him  Executor  being  a  Re, 
leafe  jn  Law. 

Therefore  let  Creditors  take  heed  < 
making  their  Debtors  Executors.  And  y( 
doubtlefs  (methinks)  fuch  a  Debtor  mad 
Executor  iliould  hold  himfelf  reftraine 
m  Confcience  from  taking  benefit  there 
of ,  if  (  the  Debt  remitted  )  there  ilia, 
want  to  fatisfie  either  Debt  or  Legacy  c 
the  Teftator.  And  I  doubt  whether 
Court  of  Confcience  may  not  juftly  f 
order ,  the  Teftator  being  perhaps  igno 
rantof  this  point  in  Law  ,  that  this  Deb! 
iliould  be  releafed  by  making  the  Debto 
Executor. 

And  what  is  fpoken  of  making  thi 
Debtor  Executor,  generally  the  fame  istc 
be  underilood  of  making  any  one  of  th< 
Debtors  Executor ,  where  there  be  ma^ 
ny  joynt-Debtors :  and  fo  where  mai 
ny  Executors  be  made,  and  but  one  O' 
them  is  Debtor  to  theTeftator ;  for  the] 
cannot  fue  without  making  him  who  is  thi 
Debtor  alfo'a  Plaintift^  which  he  cannot  b( 
againft  himfelf.  The  like  Law  touching 
A6lions  of  TreFpafs  or  Account.  Yeto: 
oldjWhere  one  made  his  Bayliff  one  of  hi< 
Executors  together  with  ^  and  B  ,   who 

brought 
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roughtan  Adionof  Account  aga'nft  the 
ayliffin  their  two  names  onely ,  Juftice 
\erU  held  the  AiSlion  well  brought.  This  3  E.3.23. 
'as  in  the  beginning  of  King  Edward  the 
lird  his  time  ^  but  the  contrary  hath  been  6  ^.  4. 3. 
ncerefolved.  Some  alfo  have  held,  that  q^^^J^' 
lough  in  the  jife  of  this  Executor  who 
'as  a  Debtor  he  could  not  be  fued  h  y^^  ^  ^ 
fter  his  death ,  the  furviving  Executors  aoElJiTw 
light  fue  his  Executor  .But  that  cannot  be, 
5 1  take  it,  for  that  the  Debt  was  utterly  21  £.4*  3- 
xtindt  by  the  making  of  himExecutor,  as  pfowd.co«?. 
'theTeihtor  ha-dreleafed  it  to  him ,  yea,  3^- 
lOUgh  his  Executor  died  before  he  did 
ver  Adminifteror  prove  the  Will.  And  PWd.Cow* 
ike  extinguiflimentof  the  Debt,  if  the  ^^5- 
Creditor  marry  with  one  of  the  Executors  „  e-.  4. 
f  the  Debtor :  yetwas  there  an  Adlion  of /.83>  84- 
)ebt  maintained  temv.  Ed.":^*  by  the  Hyf- 
and  and  Wife  againft  the  Husband  and  I'Jilf'^'-^ 
ther  Executors,  upon  an  Obligation  by 
heTeftator  to  the  Wife  before  her  mar- 
iage.  But  if  a  Debtor  take  Adminiftration 
'  »f  the  goods  of  his  Creditor,  this ,  me- 
ihinks,  fhouldnotdifchaTgehim,  but  that 
is  Debt  (hould  ftand  as  jjfets  in  feis  hand^ 
•lecaufe  the  Inteftate  did  no  aft  to  free  him 
lom  the  Debt. 

rhf 
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The  Debtee  or  Creditor  made  Executor 6 

T^His  making  of  the  Debtee  Executori 
Plow,  corr  ^n^  (q  ^l^g  p^^.^y  ^yj^Q  (3Qtj^  ihoah 

Ikcja^gtsy  P^y  ^I'iti  be  paid  the  Debt ,   giveth  hin 

hut  Brook    clearly  power  to  pay  himfelf  before  an] 

F/^o»!lV-b- ®ther,  if  his  Debt  be  by  Specialty^  or  up 

where  the    OH Rccord.    Nay^  fome  have  held,  tha 

^re\aiv°e,  fo  much  of  the  goods  of  the  Telftator  llial 

wWch  ihaii  be. altered  in  property  out  ofthe  Executoi 

red?^  ^'    ^^  Executor j  into  hiai  as  Creditor  *?    bi^^ 

how  that  can  be  I  cannot  fee  •'  For  whe 

therit  ftall  befatisfied  out  of  theLeafe 

SeeP^w.     and  Chattels^  real  or  pevfonal,  whethc 

Cow.  544.    out  of  the  Corn  in  the  Barns ,    Cattr 

L^aV'^?     ^"  ^^^  Fields,  Plate ,  or  Houihold-ftuff 

20  *•  given    this  ^  ^iji  (Qixie  ele6tion  made   by    thi 

enter.     '   Debtee  Executor  ,  cannot  be  known 

nor  iliall  be  effected  by  any  operatioi 

of  Law  preventing  the  Executor's  ele 

6lion  in   taking  his    fatisfa6tion  wher 

and  how  he  will.     For  certainly,  as  a 

Executor  hath    eledion   to  pay  whic 

Or  if  the    Creditor  he  vvill  firft,  fo  hath  he  eledtio 

rooun'ttnaii  ^^  P^T  ^"^   fatisfie   himfelf    by    wh; 

to  no  more    part    of  the  Teftator's  goods  he  will 

Debt!  '*      yet,  perhaps,  if  there  be  ready  money  i 

the  Executor's  hands,  thejce  fliall  be  an  al 

tevatio 
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:^tion  of  the  property  of  fo  much  there- 
as  was  owing  by  the  Teftator  to  the 
LecHtor.    And  if  there  come  not  to  the  see  f/o«t. 
nds  of  fuch  Executor  fufficient  to  pay  13 ^'.8^15; 
nfelf,  he  may  have  an  A6lion  of  Debt  iiH.4.83. 
ainft  the  other   Executors  ,    or   the  "fit' ,7! 
iir,  as  by  fome  hath  been  concaved  :  21  e.  4.3; 
St  let  it  be  \itVi  advifed  of,  whether,  if 
;  do  Adminifter  at  all ,  and  fpecially 
lie  pay  himfelf  apy  part ,  he  have  not 
ereby  barred  or  difabled  bis  Suit  for  the 
fidue.    But  if  he  refufe  to  Adminifter  ^Tss.lt^* 
all,  it  were  very  unreafonable   thatHeisbar- 
:  (hould  not  be  able  to  fue  the  other  cannot  ap-^ 
^ecutors :  for  fo  a  Debtor  might  by  fub-  portii^n  his 
ty  make  his  Creditor  an  Executor  with  ^^^' 
hers,  and  take  a  courfe  that  his  goods 
ould  come  onely  into  the  hands  of  thofe 
hers ,   fo  as  the  Creditor  could  not 
y  himfelfj  and  confequently^if  he  could 
»t  fue  the  other  Executors^  he  fhould 
us  be  ftripped  of  his  Debt  by  a  fleight. 
HAr,    if  he  may  bring  the  A6lion  in 
z  name  of  the  other  Executors  onely, 
£  Will  being  proved  in  his  name  as  well 
in  the  names  of  the  reft  j  or  vvhether  the 
5lion  jfhall  be  brought  in  his  name 
bj  and  then  he  be  fevered  at  his  own 
lyer.    But  againft  the  Heir  there  is 

none 
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none  to  join  vvithhim  ;  and  him  may!- 
fue,  if  he  have  not  Adminittred  as  Exe'ct 
Jfc'maJV"'  ^^^  5  this  admitted,  that  the  Bond  exten 
the  Heir,i€  to  the  Heir,  which  without  exprefs  \Vorc( 
hfunt^a^d  i^  ^<^th  not,  though  for  the  Executor  it  f' 
he  have  Hot   othervvife. 

gooll'as  Thus  having  confidered  of  the  ftate  < 

Executor,  things  before  and  without  any  Will  pre 
ved,  or  other  a6t  done  by  Executors  ;  ^^ 
fliould  now  come  to  the  point  of  the  proo , 
but  two  things  pertinent  to  it  are  in  ordd 
precedent. 


CHAP.  in. 

-   » 

1.  what  may  he  done  hyortoanExecHt 
before -proving  of  the  WilL 

2.  Of  refufaly    and   the  things  incide, 
thereunto. 


'Before  Probate  ivhat  may  le  done  hy  or 
ExecutorS' 

AS  to  this,  it  is  clear,  that  befo 
proving  of  a  Will  by  the  Execute 
he  may  feife  and  take  into  his  hands  at: 
of  the  goods  of  theTeftator  j  yea,  en.t< 

in 
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nto  the  houfe  of  the  Heir  ( if  not  locked) 
b  to  doe^  and  to  take  the  Specialties  of 

]>cbcs5  and  generally  he  may  doe  all  things    ., 

v'hjch  to  the  Office  of  an  Executor  per- 

ain,  (  except  ondy  bringing  of  Ad  ions 

nd  profecution  of  Suits.)     He  may  pay 

)ebts,  receive  Debts,  make  Acquittances  9  e.  ^4,%^, 

nd  Releafes  of  Debts  due  to  theXefta-  gl^xhey' 

or,  and  take  Leafes  or  Acquittances  of  "nnotfue 

)ebts  owing  by  the  Teftator: yea ^if  before  hUe^^S 

ich  proving  the  day  occur  for  payment  wm  undei 

pon  Bond  made  by  or  to  the  Teftator,  fheo^din^ 

ayment  muft  be  tiiade  to  or  by  this  Exe-  'y« 

utor,though  no  Will  be  proved,  upon  like 

•ain  of  forfeiture  as  if  the  Will  were  pro- 

ed.  Alfo  an  Executor  may  before  Probate 

dl  or  give  away  any  of  the  goods  or  cat-^ 

-Is  of^the  Teftator.  And  wherj^s  the  Af-  ^ 

pnt  of  an  Executor  is  neceffary  to  the  {ti-     '^^*^^^^^ 

[ing  and  execution  of  a  Legacy,  as  before 

jath  bin  lliewed  •  fo  as  if  one  give  me  his 

/hite  Horfe  or  black  Cow  by  Will ,   or 

ny  other  well-known  thing  ,    I  cannot 

fter  his  death  take  it ,  though  I  come 

'here  it  is,  but  am  punifhable  by  A6lion     _^ 

f  Trefpafs  at  the  Executor's  Suit,  if  he     '^ 

0  not  aflent :    yet  an  Executor  before 

le  Will  proved   may  give  his  Aflent, 

nd  it  will  fhnd  good.    Yea^  although 

E  be 
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he  die  after  any  of  thefe  afts  done,  th 

Willbeingnevev  proved by^  him;  yet  d 

-  thefe  Acts  fo  done  ftand  tirm  and  gooc 

as  I  take  it.  Yet  (  as  I  find  )  an  Exea 

tor  making  his  Will,    and  dying  befoi 

he  hath  proved  the  Will  of  his  Teftato 

— '        his  Executor    may  not  prove  both  tl: 

Wills,  and  fo  become  Executor  to  bo 

theTertator?.  But  in  cafe  the  goods  wer. 

22  &■  23  E.  ^^^^^  Debts  paid,bequeathed  to  the  Execi 

Dy.  372.    '  tor,  his  Executor  may  take  Adminiftrat 

on  of  the  firft  Teftator's  goods  with  ti 

Will  annexed  ;  as  by  Do6tov  Drury  vvi 

in  the  late  Queen's  time  declared  to  I 

the  Law  and  courfe  of  the  Court  Spir 

tual  5  to  which  credit  was  given  by  tl 

Judges  of  our  Law  and  the  Court 

Star-Chamher:    for  though  the  Book  < 

not  mention   it  to  have  been  in   Sta 

Chamber  ,    it  is  elfc- where  foreportei 

Yea  an  Executor ,  for  goods  of  the  T^ 

Dyj« Plow,  ftator  taken  from  him,    or  a  Trefpa 

Cafe  of^*    ^^"^  ^P^^^  ^^^  Leafe-Land ,  or  a  Di 

creysbrook^  lU'aining  or  Impounding  of  Goods  < 

znd Fcx,      Cattel,"may  maintain,  before  th 2  Wi 

be  proved,  Adions  of  Trefpafs,  or  RepI 

vin,  or  Detinue ;  for  thefe  Ai^ions  ar; 

upon  the  Executor's  own  PoffelTion. 


an  Executon  5^ 

Bat  before  the  proving  of  a  Will ,  an      ^^^ 
ixecLitor  cannot  maintain  a  Suit  or  A6li=* 
in  of  Debt ,  or  the  like.     And  the  rea- 
on  IS,  tor  that  therein  he  miift  iliew 
orth  the  Will  proved  under  the  Seal 
f  the  Ordinary.     And  fo^  as  I  take  if^ 
luft  it  be  if  he   bring  any  Action  for 
Trefpafs    done  or  Goods  taken  in  the 
;'eftators  life*time  ^  fo  as  the  Teftator 
limfelf  was  intit'led  to  the  A6lion  ,  and 
t  grows  not  upon  the  Executor's  PofTef- 
ion.    I  find  that  an  Executor  granting  Dy.ias.  al 
he  next  Avoidance  of  a  Church  which  Dy.wpiow^ 
0  him   came  from  the  Teftator  ,  the  ^'"'•^^'•'' 
jrantee   maintained  a   Qjiare  impedit  r 
vithout  Ihewing  forth  the  Will :  But  the 
ixecutor  himfelf   might  fo   have  done 
s  of  his  own  PoffefTion  before  the  Will 
•roved,  and  fo  without  ftie wing  it  under 
he  Seal  of  the  Spiritual  Court ,  as  well 
s  Actions  of  Trefpafs  or  Replevin  ^  fot 
;oods  taken  after  the  death  of  the  Tefta- 
or :  yet  in  the  principal  Cafe  oiGrejs- 
^rooi^and  F0.V5  which  vvas  an  Adion  of 
)etinue  by  the  Execbtor  for  goods  taken  Piowo  Cent, 
)r  detained  after  the  Teftator 's  death,  ^^^'^^ 
he  Plaintiff  did  fhew  forth  the  Will  pro- 
ved.   But  that  proves  not  any  neceffity 
h  ^reof  i  or  that,  if  the  Will  had  not  been 
E  2  pro- 


52  rhe  Office  of 

proved,  it  could  be  no  hurt  to  ftiew  ii 
forth.  So  upon  his  own  Contra6^  for  the 
Teftator's  goods :  as  if  the  Executor  fell 
Cattel  or  other  goods  of  the  Teftator  be- 
fore the  Will  proved ,  he  may  for  the 
money  payable  maintain  an  Action  foi 
Debt  before  he  have  proved  any  Will : and 
in  this,  and  the  A6tion  of  Trefpafs,  there 
is  no  neceflity  of  naming  him  Executor. 
Alfo,  on  the  other  fide^  an  Executor  may 
well  enough  befued  for  Debts  of  the  Te- 
ftator before  the  Will  be  proved  ^  for  he 
may  not  by  his  own  a6^  of  delaying  th^ 
Probate  of  the  Will  keep  off  Suits,  except 
he  will  refufe  in  due  manner,  that  fo  Ad-f 
miniftration  being  granted,  there  may  be 
fome  body  fuable  by  the  Teffator's  Cre- 
ditors for  Debts  by  him  owing.  And  the 
ufual  Plea  of  the  Defendant,  to  eftrange 
liimfelt  from  the  Teflament,  is  to  fay, 
that  he  neither  is  Executor ,  nor  hath  Ad- 
mimlired  as  Executor.   So  as  if  he  eitheri 
be  Executor  de  jure ,  or  de  faEio^  by  his^ 
own  Aft  of  Adminiftring,  it  fufficeth. 


Of 
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Of  refftfal  to  prove  the  Will',  and  therein  of 
Adminiftration'y  fore- eluding 
Refufal, 
VrOvv  touching  this  other  point  fit  to 
^  be  thought  of  before  we  meddle 
,vith  the  Probate,  viz,*  Refufal  to  prove ; 
^ve  Will  thereabout  confider  thefe  feveral 
)arts.  viz..  Firft,  how  and  in  what  manner 
ilefufal  may  or  muft  be.  Secondly,  in 
vhat  cafes  or  in  refpe6l  of  what  Acts 
)ne  named  Executor  bath  loft  or  deter- 
nined  his  election  of  Refufal  or  Accep- 
ance.  Thirdly,  of  what  effe6l  and  opera- 
ion  the  Refufal  is;  what  difference  where 
II  the  Executors  refufe ,  and  where  but 
ome  or  one  of  them.  Fourthly,  whatRe- 
ation  it  hath. 

Now  touching  the  firft :  the  Ordinary,        ' 
efore  committing Adminiftration,  where  %^>  7.14. 

Will  is  made  and  Executors  named, 
F  hekiiow  of  it,  muft  fend  out  Ptocefs  \^.t^l'^ 
gainft  the  Executors,  to  come  in   and  piow.c5»i« 
•rove  it :  and  if  they  do  not  come,  they      ' 
re  to  be  excommunicate »   but  if  they 
0  come,  if  they ,   nor  any  of  them  , 
n\\  prove,  by  reafon  of  fuch  Refufal  the 
)rdinary  may  commit  Adminiftration  : 
erhaps  alfo  they  may  be  appointed  Exe- 
utors  at  a  time  future,  aud  not  prefently. 
E  3  Now 
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Now  Refufal  cannot  be  verbally ,  or  by 
word 5  but  it  muft  be  by  fome  Ad  entted 
9  Ei.4.s5.    or  recorded  in  the  Spiritual  Court ,  anc 
if  Debtet^*  therefore  muft  be  done  before  fome  Judge- 
made  Exe-  Spiritual ,  and  not  before  Neighbours  ir 
theordina-  the  Counttey^  for  that  is  not  efifeftual.Ye 
D  b^  tSs  ^^^  ^'^^^^  Row/et  making  the  Lord  Keepei 
amountsto   BacoujCatUn  Chief  Juiiice,  and  the  Ma-i 
a  Reftifai  of  (^er  of  the  Rolls,  Executors ;  they  wrote  ; 
tor(hip.      Letter  to  the  Ordinary,    that  they  coulc 
M.;i^&  29  not  attend  the  Executoriliip.and  therefor? 
Brookerir  wifhed  him  to   commit  Adminiftration 
Carter,  in    ^yho  rjid  fo  ,  making  every  of  their  Re-: 
■  "■  °  '■       fufals  to  be  recorded  :  and  this  was  held 
good.  So  as  a  Leafe  being  by  that  Will  be 
queathed  to  Catlin^  and  he^aftei  this  Refu^ 
fal^entrmgapid  aligning  it  to  one,  and  thd 
Adminiftrator  alTigning  it  to  another ; 
came  i/i  queftioil  between  them  whethe.: 
had  beft  right ;  and  Judgement  was  givei 
for  the  Aifignee  of  the  Adminiftrator  a- 
samft  Cat/in  s  AlUgnee  :  whereas  if  the 
Refufal  had  been  void,  Catlin  had  conti' 
nued  Executor,  and  fo  his  Title  had  beei 
better.  For  in  c:i[t  the  Ordinary  himfelf  hi 
made  Executor,  there  (  faith  the  Book  )  hi . 
^rhe^ool'    ^^^y  '^^f'-ife  before  his  Commifiary  :  niid  f( 
<ar,s  him     was  it  there  pleaded  for  thz  Arch-Hiiiio} 
SmT?!)''^  ^^^'^-^^^^  who  was  made  Executor  tc 
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\Vhat  p?all  he  fuch  a  meddling  or  A^mi- 
j  ni paring  hy  an  Executor  ^  that  he  cannot 
I    refnfe  after. 


k 


S  to  the  fecond,  where  an  Executor 
hath  Adminiftred  he  cannot  after-    ^^ 
vards  refufe^  becaafe  he  hath  already  ac-  %t\\\n%itlk 
epted  oF  the  ExecutoriLip,  and  fo  de-  Hfl^^^^^ 
erminedhis  election  :  at  leali  the  Or-  ryermcafe 
hnarv  ousht  not  to  accept  oF  fuch  Refu-  f  ^""P'- 

•  1      1 '       -^         «  1  til-  1  brook « F0X9 

al,  but  ihould  compell  him  to  take  upon  pi.  com. 
\m  the  Executorllnip  5  as  the  Law  was  ^^J;^^j^.^^ 
aken  both  in  the  time  of  £^.  4.  and  of  36  He»,6/ 
::iueen  E/izdeth,     Yet  if  the  Ordinary  -^-7^^° 
io  admit  one  to  refufe;,  notwithftand- 
ng  that  he  have  Adminiftredj  this  ftan- 
ieth'good,  as  it  feemeth  conceived  by 
he  Judges  in  the  time  oF  Henry  6,    For 
here  the  Executor  commanded  one  to 
ake  goods  of  the  Teftator  out  of  the 
lands  of  J  S^  who  did  accordingly,  and 
fterward  the  Executor  refufed    before 
^e  Ordinary ,   and  Adminiftration  was 
committed  to  the  faid  J  S^  vyho  brought 
an  Aft  ion  of  Trefpafs  againft  the  party 
Co  taking  the  goods  from  him  ;  and  there 
E  4  the 
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the  Refufal  and  committing  Admini* 
ftration  were  admitted  to  be  good:  fo  per*! 
haps  5  F actum  valet  qmd  fieri  non  dehuiu 
And  it  well  may  be  that  the  Ordinary 
did  not  know  of  the  Executor's  fuch  inter- 
meddling at  the  time  when  he  did  admit  ofc 
his  RefufaL  After  Refufal,  and  Admini-i 
ftration  committed,  the  Executor  cannot 
go  back  to  prove  the  Will  and  aflume 
the  Executorfliip :  but  if  onely  upon  the 
— '  Executor's  making  Default  to  come  iq 
upon  Procefs  to  prove  the  Will,  the  Ad-* 
miniftration  be  committed  ,  here  thd 
Executor  may  yet  at  any  time  after  come 
and  prove  the  Will^and  fo  undo  the  Admi- 
nittrationj  as  was  in  the  late  Queen's  tim« 

^SEiiz'^'    refolved  between  g^/^ and S^;f^^r. 

'     ''^'  But  what  if  after  Refufal  it  fhall  ap^ 

pear  to  the  Ordinary,  that  the  Executor 
hath  Adminiftred  before  his  Refufal,  fo  as 
had  it  been  then  known  ,  the  Ordinary 
fhould  not  have  admitted  him  to  refufe  > 
whether  now  may  he  revoke  his  Admi^ 
niftration  ,  (  for  it  is  revokable  )  and  in; 

BoxcPi  Cafe  ^^^^^  ^^^  Executor  to  proceed  to  pro' 

Mcor7i,Ban,  ving  of  the  Will  ?    And  furely,  methink* 
—        he  may;  for  that  the  Executor  by  Ad 
minidring  h.id  determined  his  eleclioi") 
and  accepted  the  office  of  Executorlliip; 


dn  Executor.  57 

D\v  he  cannot  both  accept  and  refufe. 
jefides ,  we  know  that  Creditors  may  ^  ^""5 

'  \     •      r>    ■  /^L-         L       Executor 

laintain    then-  Suits  againft   riim    na-  did  admini- 
ing  once  Adminiftred  --,    the    Common  ^^J'^^|jf^ 
lea  to  free  himfelf  ,  and  jfhew  that  he  is  XS  prove 
ot  the  party  fuable   for   the  Teibtor's  J^^wiU*.^ 
kebt,  being  that  he  neither  is  Executor,  niftrations 
or  ever  did  Adminifter  as  Executor  j  }^^^^^f 
rherefore  he  having  Adminifked,  it  will  Debt,  did 
e  found  againft  him.  Now  it  is  not  con-  p^^J'^  '{^^ 

?       -        I  •   ■       <     >^  t  matter /k- 

puous  that  in  tne  Spiritual  Court  there  pa^  and  if 
^ould  be  no  Executor  ,  and  yet  in  the  ^^^^/pj^^* 
iourts  of  Wefiminfter  there  fhould  be  an  and  it  was 
Jxecutor.   But  fince  this  point  of  Admi-  h°m  before 
iftring  is  fo  material  to  the  point  of  be-  juft.  vothc^ 
ig admitted  or  not  admitted  to  refufe,  Ini'smll' 
(Q  will  here  consider  in  this  place  briefly  caroi.  rV 
rhat  fhall  be  faid  to  be  an  Adminiftrati- 
in  by  an  Executor  decermining  his  elecli-  52  h.  6.7. 
n^and  difabling  his  Refufal^and  what  not. 
.  Some  will,  perhaps,  conceive,  that  the 
d  of  the  Executor  in  the  fore-mention'd 
pafe,  where  he  onely  commanded  J  ^  to 
akegoods  of  the  Teftator's  out  of  a  ftran- 
er's  hands,  was  no  Adminiftration ;  and  it 
;  true  that  in  that  Book  it  is  pafled  in 
i'ence,  and  not  exprefly  faid  to  be  an  Ad- 
niniftration.  But  the  L.  Dyer^  in  the  Cafe 
Greishrook^  and  Fox ,  fpeaking  of  that 

Cafe, 
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Cafe^  faith  exprefly  ,  that  the  Ordinar 

might  there  have  rejecled  the  Executor. 

Refaial  ^  for,  faith  he^  when  the  Exect 

tor  had  once  intermeddled,  he  lliouldnc 

have  been  fuffered  to  refufe :    fo  as  i 

,  /y;       doth  cieavly  admit  .that  to  have  been  a 

2b' M  4.     Adminidration.     And    elfevvhere  -it 

£,'4,  $r      held,  That  il:  an  Executov  take  goods 

the  Teliuov ,  and  convert  them  to  h 

own  life,  this  is  an  Adminiftration  ^  ye 

if  he  do  but  take  them  into  his  hands,  la 

fome,  without  converting  of  them.  If  tl: 

Wife  take  more  Apparel  of  her  own  the 

isnecefTary,  this  is  an  Adminilfration  y 

the  Book  admits  :  but  if  by  the  aflent  (f 

delivery  of  the  Executor,  it  is  not.  M( 

21  Ed,  4. 5.  clearly,  If  one  do  either  pay  Debts  of 

2o.^f H.^6.  Teftator,or receiveDebts,or  m*ake  Acqui 

31-  8.         tances  for  them,  or  demand  the  Teftator  j 

16?.* P-^Ei.  I^^^ts  as  Execu4pr,  or  give  away  gooc, 

5.  Exec.  91.  which  vvere  the  TeRator's,  or  deliver  rii^ 

l^fle^n!  "^y  of  the  Teftator's  for  Fees  about"  pre 

8.7/8.20  H,  ving  the  VVill ;  all  thefe  be  full  and  cle? 

IftlfX  Admmiftrations  as  Executor.    But,  fail 

2oH.7.;.5.   Fitz^herhert ,  if  he  onely  lay  out  his  ovi 

''*  money  for  Fees ,    this  is  no  AdminJftVi 

tion;  fo  faith  Frovcick^^  if  he  pay  Defe^ 

with  his  ovYn  money,  and  if  he  doe  it  J 

bout  the  Funerals.     But  fome  diferenc 
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ly  be  between  A<Sls  done  by  one  named 

cecutovandbyaftranger,  viz^.  to  make 

m' an  Executor  of   his  own   wrong*, 

hereof  we  fhall  fpeak  after,  not  in  this 

ace.  If  one  being  fued  as  Executor  take  \^^'^*''^^^ 

upon  him,  and  plead  in  Bav  as  an  Execu-  31.'  a,^ 

r ;  this  is  an  Adminifcation. 

Of  ths  fvrce  and  effe^  of  KefujaL 

S  to  the  third  Point,  viz,.     The  force 
or  effect  of  Refufal  ^  firft,  it  is  clear 
lat  if  there  be  but  one  Executor,  and  he 
0  refufe,  or  being  many,    if  they  do 
11  refufe  ,  then  is  the  party  dead  Inte- 
:ate,  and  Adminiftration  is  to  be  com- 
iitted  with  ths  Will  annexed  ,  as  is  be- 
)re  faid ,   nor  can  any  afcer  meddle  as  \ 
executors.    But  in  cafe  there  be  divers 
Executors,  viz..  A-,  B^  and  C,  and  A  onely 
ex^ufeth,  and  the  Will  is  proved  by  the  cook/.^./. 
thers  5   there  A   contmueth   Executor  e.2.  Bro.s. 
otwithftanding  his  Refufal;  fo  as  he  ftill  37.  •    ^ 
lay  releafe  Debts  of  the  Teftator ,  and 
)ebts  owing  by  the  Teftator  may  be  re-  saE.-/.  g.19. 
eafed  to  him  :  yea ,  if  Suit  be  to  be  h.id  eLc!  s?* 
y  or  againft  the  Executors,  it  fhall  not  41  £^.3.,/- 
t  in  the  name  of  Z?  and  C  onely,  hut  A  j^fl^'^'"^' 
liomuft  be  named  as  a  Plaintiff  or  De- 
fendant, 
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fendant ,  elfe  the  A6l:ion  may  be  ov<  - 
thrown.  For  the  Will  being  proved,  I 
the  Executors  therein  named  ftand'a: 
continue  Executors,  notvvithlknding  ay 
of  their  Refufalsj  as  it  was  refolved  in  \i 
latter  end  of  thelate  Queen's  time,acc(- 
ding  to  divers  former  Refolutions.  A  i 
therefore  this  Executor  which  hath  rel- 
fed   may   afterwards    adminifter  at  1 5 

42  E/.  C0.9.  pleafure,  and  intermeddle  with  the  goc; 

pi.^ej^?'  asvvell  as  the  others  :  yet,  faith  Brool, 
Chief  Ju(^ice,aftei  the  death  of  his  Cot' 
panion  he  cannot  fo  doe  j  but.  then  t: 
Executor  of  him  who  proved  is  onely  1 
adminifter.  Quod  mn  e/i  Lex.  There  m' 

4&sn.    ^^  ^^"^^  difference  between  Suits  by  Ex- 

e-Mu.Dyer  cutors  and  Suits  againlt  Executors  :  Fr 
,  itt'tra'zl     ^vhen  they  themfelves  fue,  they  being  pr 

i:.  4. 23,54.  vy  to  the  Will  and  having  the  cuftody  ' 
it,  muft  bring  their  A£lion  in  the  name  1 

•     —      all  the  Executors,  according  to  the  Will  ] 
but  he  that  is  to  bring  an  A6lion  again 
them  need  not,  perhaps,  take  notice  ^ 
more  Executors. then  thofe  that  have  pr( 
ved  the  Will ,  or  otherwife  do  adminJ 
fter  :    for  it  is  no  good  Plea  for  therrij 
felves  in  an  A6lion  againft  them  to  fa.j 
there  is  another  Executor,  without  fayin  j 
alfo  that  he  hath  adminiftred,  as  it  feem 

et 
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1  by  divers  Books.  Nay,  one  Book  in 
*timeof  Hf»ry  8.  goeth  favther,  viz., 
lat  if  the  Suit  be  brought  againft  alJ^ 
tone  of  them  not  intermeddling  with 
|j  proving  of  the  Will  may  plead  that 
was  never  Executor,  nor  adminiftred 
Executor.  By  this  it  fhould  feem  that 
:ecutors  refuling,  ( I  mean  all  of  them, 
as  no  Will  is  proved}  they  in  an  Adion 
linft  them  may  fay  that  they  were  ne-  3;  h".  ^.  %%^ 

I  Executors :  but,  methinks^they  fhould  ^f  n.l'.Ysf  * 
tfo  plead,  but  {hew  the  fpecialmat-  27H.8.iro 
',  as  was  done  in  the  time  of  Edward  cuZm? 

z  fourth. 

As  for  Relation,  I  will  forbear  to  fpeak, 

I I  come  to  proving  y  for  that  Probate  cc.9.'^.^^6, 
d  Refufal  ftand  in  the  fame  ftate  as 
iching  Relation. 


CHAP.  IV. 

Of  Proving  Wills. 

Ow  let  us  fee  touching  the  Probate 
of  Wills  vvhat  is  confiderable^  and 
?rein,  of  thefe  three  or  four  parts  : 
.  Where^  and  before  vphom^  and  hovf  the 
Proof  mnfi  he » 

2.  whAf 
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2.  What -/hall  he  Bona  not^bilia/o  irftf^ 

to  Probate* 
3»  What  force  or  validity  either  a  ri^ 

or  erroneo^  Probate  hath' 
4*   what  relation  either  Probate  or  I 

fufalhath. 

As  touching  the  fir  ft  Point,  viz,*  Ho 

and  where,  and  before  whom,  Wills  ave 

be  proved,  briefly  thus : 

The  proving  is  in  the  Spiritual  Cou^ 
vet  in  fome  Mannors ,  by  Prefcriptio 
Wills  are  to  be  proved  before  the  Ste 
ard,  though  no  Lands  thereby  pafs,  as  ? 
pears  by  divers  Books :  and  in  the  Mann ' 
e^tfof  of /^^^«i/if /^  is  this  Prefcription  ;  and 
/<?/.* 43.*  *  others ,  whereof  Tremaik  was  Steward  1 
King  Richard  the  third  his  time,  as  he  d 
dared.  And  the  like  I  may  tell  of  r 
own  knowledge  touching  the  Mannors 
Cojvly  and  CaverpMm  in  the  County': 
Oxford^  where  I  have  kept  the  Courts  f 
the  Lord  Vicount  Wa/Iingfjrdimd  fo-ino 
in  prefent  and  frequent  ufe.  And  it 
faid  by  the  Judges  in  the  time  of  King/ 
7.  That  this  proving  of  Wills  in  the  Cot 
Spiritual  is  not  ancient,  but  of  later  tiir 
Yea  it  is  acknowledged  by  Linwood^  t 
II  H.7't2«  Dean  of  the  Arches,that  it  pertains  not 
the  Spiritual  Court  of  common  right  ^  0 
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fo  ill  ufe  in  other  Kingdoms.  The  reafon 
hy  the  Law  oi'En^hmd  hath  herein  siven  „,   ,   _ 
ay  to  the  Ordinary  and  Court  Spiritual,  X79. 
faid  by  Wal/h  in  Greys  brooks  and  Foxs 
afe  to  be  the  Piety  and  Integrity  which 
prefumed  to  be  in  thofe  of  that  Fun6ti- 
1,  having  charge  of  Souls.     Indeed  they 
•e,  as  it  feems  to  me ,  Executors  of  the 
few  Teftament ,  or  lail  Will  and  Tefta- 
ent  of  Jefm  Chrifl  ,  whereby  great  Le- 
icies  and  Gifts  are  given  to  men,  and  by 
aftors  to  be  difpenfed  and  diikibuted  : 
'  which  Diftributers  it  is  required,  as  t  cor.  4. 2. 
\:.Patil  (aith,  Th'^t  they  he  fomid  FaithfuL  ^^^  20. 27* 
ind  happy  are  they  who  with  him  can 
lead  Plene  Adminiflravit^  viz..  that  they 
ive  fully  Adminiftred,  as  he  did ;  much 
epending  thereupon,  ^;/;!^.  God's  honour, 
le  BleflTing^  Profperity  and  Safety  of  the 
lountrey,  the  Piety  jLiftice^Confcience, 
)ontentation  and  Salvation  of  men.     As 
)v  Wills  proved  in  London  and  Oxford 
efore  the  Mayor,  that  is  ondy  in  refpedl 
fthe  Burgages  within  thofe  places  devi- 
ible ;  but  they  were  to  be  proved  alfo 
sfore-  the  Ordinaries  in  refpea  of  the 
oods,  and  there  onely  where  no  Lands 
:e  bequeathed. 
The  proving  then  is  to  be  before  the 

Ordi- 
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Ordinary,  General,  Particular,  or  Specia. 
^Itx^^'  Of  ^^  General  I  mean  the  Metropolitan  c 
BonaKotab.  Arch-blHiop ,   before  whom  it  is  to  b; 

cl^me^ur     P^^^^^ '  ^^^  ^^^^  ^^^  Tefktor  have  goodj 
anditfr^*^    valuable,  called  Bona  Not ahilia^  mdiyQ\ 
Dioceffes  whereof  he  is  Superiour. 

Of  Bona  Notahilid* 


Canon  92, 
95. 


WHat  fhall  be  faid  to  htBona  Nc 
tabi/ia    is   confiderable  ;     to 
thereabout  hath  been  much  diverfity  i 
opinion  :    Some  holding  that  they  mui 
be  of  forty  Ihillings  value  ,  fome  fiv 
pound,  fome  ten  pound  j  yea,  fome,  ths 
the  value  of  a  peny  fufficeth  to  draw  : 
to  the  Arch-bifhop  from  the  particula 
Bifliop,  But  that  difference  of  opinion 
conceive  to  be  now  cleared  by  a  Cano 
made  in  the  firll:  year  of  King  Char/t 
his  Reign  at  a  Convocation  then  held 
whereby  it  is  eftabliflied,  that  five  poun 
fhall  be  the  fum  or  value  of  Bona  Notahi 
lia  >  yet  therein  is  this  Provifo^thn  wher 
by  Compofition  or  Cuftom  in  any  Dio 
ceffes  Bona   Notahilia  are  rated  at  an 
greater  fum,  the  fame  lliall  continue  nc 
altered.  It  is  likewife  thereby  providec 
that  if  any  man  die //i /^iw^r^,  viz,*  in  hi 

Jour 
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outneyor  ivavel^  the  goods  which  he 
hen  hath  about  him  lliall  not  caufe  that 
^dminiftration  lliall  be  committed,  or 
pe  Will  proved  before  the  Metropo- 
[tan, 

!  Having  confidered  of  the  value ,  now 
"lotheu  Point obfervable  is,  what  things 
iall  be  faid  to  be  BomNotahilU.     And 
;  to  that,  Debts  owing  to  the  Tettator 
•e  Bona  Notabilia  as  well    as  Goods 
I  poffefflon,  their  value  being  anfwer- 
)!e  :  yet,  I  think,  if  the  Penal  Sum  of  the 
Dnd  be  but  five  pound  for  payment  of  a 
fs  Sum ,  although  the  Bond  be  forfei- 
d,  yet  in  the  Spiritual  Court,  where  re^ 
e6\:  to  Confcience  fupprefTeth  the  fa* 
)uring  of  Executors ,   this  will  not  bt 
cen  to  be  Bona  NotdUiia^  via:,,  of  five 
lund  value,  although  in  Law  the  whole 
Inal  Sum  be  a  duty.    But  if  the  Debt 
jj;  five  pound  or  more,  though  it  b^e 
[lifperate,  ot  due  from  the  King,  againft 
4iom  no  Suit  can  be  ^  but  onely  by  Pe- 
;tj:ion,  yet  this  will  ftand  for  and  as  Bona 
t^otahiliaj  as  I  take  it,  in  the  Court  Spi- 
ijual;  though  thereabout!  carLbut  con- 
|ipure,fince  the  Rules  of  our  L«w  deter- 
mine it  not.     And  this  Point,  touching 
It  King's  being  Debtor,  I  fitid  deba- 
F  tr 
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SI  miz*      ted  in  the  late  Queen's  time,  but  not  t.j 
folved,  fa  far  as  I  find.    But  there  Pa 
^^??^  at  the  Bar  urged  that  no  Debt  ihou 
bQ  Bona  Not ahi/ia  '^  and  if  itihould,  y 
not  fuch  for  vvhich  no  remedy  by  Suit, 
in  that  Cafe,the  Q^een  being  Debtor.Y 
a  farther    Queftion  Local  is   touchi; 
thefe  Debts  or  things  in  A6^ion,  in  vvj 
Place  or  Diocefs  they  fhall  be  faid 
be  as  Bona  NotahilU^  vix^»    whether  , 
Goods  con-  the  place  where  the  Debtors  be,  or  vvb, 
Spka!°'  the  Obligations  or  other  Specialties  t 
©ws«  And  as  to  this,  the  Law  hath  been  tak(, 

Thatbecaufe  the  perfons  of  theDebtc 
be  moveable,paffant  and  tranfitory;  thei 
fore  thefe  Debts  ihall  be  faid  to  be  a 
to  make  Bona  Notahiiia  where  th^Boi 
or  other  Specialties  be,  and  not  where  i 
Debtors  inhabit  and  dwell.    And  fo  wa 
not  long  fince  conceived  by  ]u^iccWai 
/ley  and  Juftice  Beaumont  in  one  Pre 
HihiyEUz.  "^^^^  Cafe,  no  other  contradiding 
M.com.Da.  Herein  therefore  many  are  mi(iaken,vi 
i4E&,Dy!^"^^y  in  refpedl  that  the  perfons  of 
305.  Debtors  do  dwell  in  forein  Diocefl 

other  then  the  places  of  the  death  oft 
Teftato*or  where  his  other  goods  we 
do  take  Adminiftration  in  the  Preroj 
tive  Court ,  though  the  Specialties  reni 

r 
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d  where  the  party  died  ,  or  his  goods 
fidue  were.  But  in  cafe  the  Debts  be 
lely  by  Contrat^ ,  without  Specialty , 
en  indeed  they  are  to  be  eReemed  Bona 
'QtahilU  there  and  in  that  place  where 
z  Debtor  is,  as  the  faid  Judges  well  con- 
ived  the  difference.  But  in  cafe  Land 
given  to  Executors  for  payment  of 
sbtsor  Legacies,  this  fhall  not  be  i?o«^ 
otahili^^^s  t  take  it,  though  it  be  AJfets^ 

Of  th  va/iditji  and  invalidity  of 
Prelates* 

S  to  the  third  Point,  we  will  firft 

•  fee  of  vvhat  validity  an  erroneous 

oof  is,   and  thereabout  we  fhall  find 

s  difference.   Admitting  that  one  bath 

'  Bona  NotaUlia  in  divers  Dioceffes, 

IS  of  right  the  proving  of  the  Willap- 

■  taineth  not  to  the  Metropolitan ,  and 

the  Will  is  proved  before  him;  this 

lot  meerly  void,  but  (lands  in  force  till 

e  reverfed  by  fome  Sentence  upon  Ap- 

il  5  as  was  refolved  betvveen  Vear  and 

fries^  in  the  late  Queen's  time.     But 

Ahe  other  fide,  in  cafe  one  hvftBona 

Yahiiia  in  divers  Dioceffes,  oraPecu- 

ij  and  a  Diocefs,  and  yet  the  Will  is 

F  a  pro- 
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pYoved    before   the    particular    Bifhc 
within  whofe  Diocefs  part  of  theGoo( 
are ;  this  is  meerly  and  utterly  void^wit 
Qutany  R^verfal.     So  alfo  of  proving 
fome  Peculiar.  And  in  cafe  one  have  B 
naNotdilU  both  m  the  Diocefs  ofC4 
terhury  and  in  the  Diocefs  of  TorJ^'^  t 
Will  muft  be  proved  either  before  be 
Metropolitans,  if  Within  each  of  their  J 
rifdidions  there  be  iSo»^  Notahiliaj  in  c 
vers  Dioceffes ;    or  elfe,  as  I  take  it, 
there  fo  be  not  in  any  of  the  places,  th 
before  the  particular  Billiops  in  thofe ' 
vera]  Dioceffes  where  the  goods  are.  ( 
if  within  the  one  Jurifdi6lion  Metropc 
tan  the  Teftator  had  goods  in  divers  D 
cefTes,  and  in  the  other  but  in  one  D 
cefs  J  then  in  the  one  place  is  the  Wil 
be  proved  before  the  Arch-bi(hop,  ; 
in  the  other  place  before  the  partici 
Bifhop,  as  I  conceive.    And  fo  alfc 
peculiar    Jurifdi6lions.      And   in  fo 
places  Arch-deacons   have  peculiar, 
Jurifdi^tion  ordinary,  and  power  tot 
Probates  of  Wills,  and  grant  Adminifl 
tions.  But  where  any  like  errour  or  r 
proving  is  in  theferefpe6ts,  it  is  caufe 
Reverfal  or  of  Nullity,  according  to 
former  difference:  fo  alfo  if  there  be  6  ■ 

h'( 
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Dod  in  the  proof,  were  itcommmi  for- 
a^  that  is,  without  Witnefles^  or  by  exa- 
ination  of*  WitnefTes ;  yet  may  it  in  the 
jiritual  Court  be  undone  ,  if  either  dif- 
oof  can  be  made,  or  proof  of  Revoca^ 
)n  of  that  Will  once  made,or  of  the  ma- 
ng  of  a  latter. 

Now,   admitting  the  Will  true  and 
^ht,  and  alfo  rightly  proved  ;  kt  us  yet 


e 


the  force  and  ftrength  of  the  Proof  or 


^ill  fo  proved.    It  being  under  the  Seal 
the  Ordinary  cannot  be  denied,  faith 
le  Book,  to  wit ,  whether  this  (hewed 
rth  be  a  Will  proved  or  not  ;     no , 
ough  the  Proof  be  but  indorfed  on  the 
ck^iz,,  that  it  is  fo  proved,  faith  the 
yokf  But  notwithftandmg  the  Defen- 
ntfofued  may  deny  that  the  Plaintiff  92^.4. 47. 
Executor,  as  not  being  concluded  nor  asw^el'sir 
iopped  by  the  Probate  fo  to  fay.     And  '  '  '  ' 
I  reafon  is,  becaufe  the  Seal  of  the  Or- 
lary  is  but  matter  in  Fa6t,  and  not  mat- 
:  ot  Record  :  nor  are  the  Sentences  of 
ivorce  and  the  like,  in   the  Spiritual  Piowd.cow, 
)urt,  Judgments  or  matters  of  Record,  l%^\f' 
lath  been  often  held .  ^f,  /,  2, 
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Of  the  ReUtion  of  Probate  mi  RefnfaL 


A 


S  for  this  laft  Point ,  both  the  Pre 
■  ving  and  the  Refufal  fhall  have  R 
lation  to  the  death  of  the  Teftator,  as 
Plow.  co,u  take  it,  to  divers  purpofes.     So  as  to  t 
2815283.      Proving,  faith  the  L.  Dyer  exprefly  ai 
confidently  in  Greislrook^^nd  Fox'i  Caf 
and  the  refolution  alfo  of  theGafe  pro-v: 
it.     For  there  Adminiftration  being  coi 
mitted  befove  any  Will  proved  or  no 
fied  to  the  Ordinary ,  as  it  fhould  fee , 
the  Adminiftrator  fold  fome  of  thegoc; 
to  J  5,  and  after  the  Executors  (provj; 
the  Will  )   bvousht  an  A6tion  of  DMhe 
for  thofe  goods  againft  J  S-,  who  pl^ac  J 
this  Adminiftration and  Sale  :  and  the- 
upon  the  Executor  demurred  i  andjuc- 
ment  vvas  given  for  him ,    as  having 
the   proving  of  the  Will  difproved 
Adminiftration  ah  initio.    But  it  is  t 
that  Judgment  was  given  onely  by  10 
Judges  •  one  being  abfent ,  and  the  ot  r 
f,f^.'^.li  diffenting in  opinion  :  yet  I  think  it  W 
47.  Not  to  right  and  according  to  Law  ,   and   x\ 
fRdeffe'^   Refufal  lliall  have  the  like  relation  '->  I'e 
made  be^     could  not  the  Adminiftration  relate  to 
cc!k5 18.  d^^^b  of  thelnteftate,  as  it  doth  to  f( 
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uvpofes,  expreifed  in  divers  Books,  viz,^ 

)  have  an  A6lionof  Trefpafs  tbv  goods  39H.6.8. 

iken  before  Adminiftration  committed,  ^j^^*^^^* 

'vi^  to  have  a  Rent  growing  payable  in 

lat  mean  time,  &c. 


Vhat  Fees  to  be  paid  upon  Probate,  or 
for  Copies  of  Wills  or  Inventories. 

Per  Stat.  2 1  H^;j.  8.  Gap.  s . 

<  Where  the  goods  amount  not  to  above  jive 
found')  onely  fix  fence  to  the  Scribe, 
where  they  be  above  five  pmd^but  under 
forty  pounds  2  s.  6  d.  to  the  BB.  12  d, 
to  the  Scribe • 

Where  above  forty  found  ^  to  be  taken  but 
2  s.  6d.  to  the  BB.  2  s.  6d.  to  the 
Scribe^  or  I  d,  for  each  ten  lines  often 

'  inches  long-,  at  the  Scrihe'^s  choice, 

^HdQ  Sums   are  to  fatisfie  both  for 
Proving,  Regif^ring,  Sealing,  Wri- 
ng, Praifing,  making  of  Inventories,  gi- 
ng  Acquittances,  Fines,  and  all:  of  her 
ingsconcerning  the  fame.       .; 
\^'here  Land  is  given  to  be  fold,  neither 
F  4  the 
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the  money  raifed  nor  the  profits  tberec 
fliall  be  accounted  as  any  of  the  Tetta 
tor's  Goods  or  Chattels ,  faith  theSta 
tute. 

Note  5  that  the  Will  is  to  be  brougl" 
with  Wax  thereunto  ready  to  be  fealec^ 
and  proof  to  be  made  of  the  Will ,  accoi* 
ding  JO  common  Cuftom.  , . .  .-  -. . 

For  making  the  Inventory,  the  Execr 
tor  is  to  take  or  call  to  him  two  Cred 
tors  or  Legatees  oftheTeftator,and  doee 
in  their  prefence  ^  or,  in  their  abfence  < 
refufaj^two  honejlperfons,  being  the  net 
of  his  kin ,  or,  in  their  default,  tvvo  otho 
boneftperfons. 

The  Inventory  is  to  be  indented  ,  ai 
one  part  left  with  the  Ordinary  ,  and  tip 
other  to  remain  with  the  Executor. 

The  Executor  is  to  make  Oath  for  t!t 
truth  of  it. 

For  a  Copy  defired  by  any,  either  of: 
Will  or  Inventory,  no  more  IS  to  be  pa 
then  before  is  allowed :    for  the  Re^ 
ftring,  with  the  like  ele6lion  to  the  Scr|  I 
or  Regifter ,  as  i  s  abo  ve  faid. 

Mr,  Smnhorn  faith  ,  ThatanExecnt 
is  to  fwear,and3if  it  (liould  be  thoughcf 
to  be  bound  to  m^ake  a  true  Account,v7br 
he  jfhall  be  thereunto  lawfully  called  1 
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le  Ordinary.     Of  this  Account  fee  in 
age  274.  And  of  Accounting  fome  Books  see  aifo  51 
f  the  Common  Law  make  mention,  as  In  A^dmrnil 
3  Edw.  the  third,  Fitzjherhen  Exec,  91.  ftratorOiail 
Vhere  Tr^B?  faith,  that  of  a  thing  in  A-  antxecmor, 
:  ion  no  Account  fhall  be  before  the  Or-  Pj"*^'';9i- 
inary  ;  but  Pam  feems  of  a  contrary  opi-  fg  ilz^'-hu 
ion.  And  elfevvhere  it  is  faid,  that  where  Brief. 
Debtor  is  made  Executor  to  the  Debtee,  \^,  o'f  a'dS- 
le  fhall  vet  account  before  the  Ordinary  *y  reftingi" 
or  this  Debt ;  yea, as  ot  money  in  poilel-  fax j, the  Le. 
ion,faith  one  ;  which  others  denied.  gateeihaii 

An  Executor  by  wrong  fhall  be  drawn  dybyAc-' 
;o  account  before  the  Ordinary,   faith  count  in  the 

in-         T»        ^  •  t    ^    ^     ^  1      Spiritual 

^oyle  Juftice.  But  faith  S.  German^  he  court. 


nay  not  force  any  to  account  againft  the  jj^^'4*/*^' 
Order  of  the  Common  Law ;  (  not  lliew-  4  h7!i5. 
[no  what  that  is. )  And  temv,  Edtv.  the  4.  P^L  Wocd, 
it  IS  faid  ,  at  leaft  by  the  Reporter,  that  Doa.&stu. 
after  the  Will  proved,  the  Ordinary  hath  ^s*^* 
wo  more  to  doe  :  qnod  nm  credo,  piowd.(7owr, 

Alfo  of  the  Oath  of  an  Executor  di-  ^^^'j^^j^*  7- 
vers  Books  tell ,  but  not  to  fuch  purpofe  Kcp.64.a. 
a§  Smnh*  but  truly  to  perform  the  Will, 
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CHAP.   V. 

wh^t  things /hall  come  unto  Executors^  am 
he  Affets  in  their  handstand  vphat  not, 

'T'H  E  things  which  fliall  come  to  Exe 
■*-  cutors  are  of  great  multiplicity,  anc 
would  make  a  large  and  confufed  heap  i 
tied  together  in  one  bundle  or  lump.  ] 
will  therefore  divide  and  fort  them  ou 
in  parts,  after  the  beft  manner  I  can.  Firfl- 
we  will  divide  them  into  things  Polleffo- 
ry^or  a^lually  in  the  Teftator  j  and  things 
in  A6lion,  or  not  actually  in  the  Teftator 
Secondly ,  the  PolTejflfory  into  Chattels- 
real,  and  perfonal  j  or  (as  fome  lefs  pro- 
perly exprefs  it )  movable ,  and  immo- 
vable. 

Of  Chattels  real  fojfejfory, 

'X'Hefe  may  be  divided  into  two  kinds, 
-*-  viz,,  living,  and  not  living.  The  li- 
ving are  not  many  and  various,  i.  The 
Wardlliip  of  the  body  of  another  (be it 
by  reafon  of  a  Tenure  of  the  prefent  Ow- 
ner, or  by  Allignment  from  the  King  or 
other  Lord  of  whom  the  Tenure  was )  is 

a  Chatrt 
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^  Chattel  real,  not  perfonal,  though  it  be 
u  mtereft  in  the  perfon  of  another ;   but 
:  is  in  refpeft  of  a  Tenure  of  Land  or 
'  her  Hereditament,  and  is  for  years,  viz,^ 
iring  the  Minority,  or  till  Marriage  had, 
id  fo  is  real .  Next,a  Villain  for  years  (as 
J    Grant  for  a  term  from  him  that  had 
le  Inheritance )  is  a  Chattel  veal.  As  for 
1  Apprentice  for  years,  it  is  by  Cuftom, 
>  I  take  it,  that  he  goeth  or  is  derived  to 
xecutors :  But,  for  reafon  after  fnewed,! 
link  this  Inter  eft  be  not  in  the  reality, 
ut  in  the  perfonality  rather.    So  of  a 
)ebtor  in  Execution  for  Debt ,  the  Inte- 
^ftin  hjm  ,  or  perhaps  more  properly  in 
lis  Liberty,is  not,  as  I  conceive,  (for  rea- 
bns  which  after  I  lliall  exprefs )  a  real, 
)Ut  a  perfonal  Chattel.     The  like  Law  or 
iPrifoner  taken  in  Wars.  As  for  Filhes 
n  a  Pond ,  Conies  m.  a  Warren  ,  Deer 
n  a  Park,  Pigeons  in  a  Dove-houfe, 
vhere  the  Teftator  had  the  Inheritance, 
or  but   for  life ,  in  the  Pond ,  Warren, 
Park   and  Dove-houfe ,    they  are  not 
Chattels  at  all,  nor  to  go  to  the  Execu- 
tors, but  to  the  Heir ,   with  the  Inheri- 
tance*     If  the  Teftator  were  but  a  Ter- 
mer, they  are  to  go  to  the  Executor  but 
as  acceflary  Chattels ,  following  the  ftate 

of 
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of  their  principal,  viz.,  the  Warren,  Park, 
Dove-houre,Pond,  c^r. 

The  real  Chattels  not  living  are  ei- 
ther in  Houfes  or  Lands  moft  ufually,  and 
that  three  ways.  Firft,  by  Leafe  foi 
years.  Secondly,  by  Wardllilpof  Landj 
held  by  Knight's-Service.  Thirdly  ,  by 
Extent  upon  Judgments,  Statutes,  or  Re- 
cognizances ;  or  in  things  ifTuing  out  oi 
Houfes  or  Lands,  as  Rents,Coininons,  E- 
ftovers,  or  fuch  like.  But  where  an  In- 
heritor referves  a  Rent  upon  a  Leafe  for 
years,  this  fhall  not  go  to  the  Executor, 
but  to  the  Heir ,  with  the  Reverfion,  o- 
therthen  Arrerages  of  it  behind  at  the 
death  of  the  Teftator.  Alfo  Commons, 
Corodie?  for  years,  Advowfons,  Tithes, 
Fairs,  Markets,Profits  of  Leets,  and  fuch 
like ,  vvhich  the  Teftator  had  for  years, 
all  which  m-iy  accrue  any  of  thefe  vvays 
as  the  firft,  are  Chattels  real.  Yea, 
one  fimple  Prefentation  to  a  Church,  up- 
on the  next  Avoidance  is  a  real ,  ancj 
not  perfonal,  Chattel ,  before  it  come  to 
be  void  ;  and  what  then  it  is  we  ihall 
after  fhevv.  And  the  title  accrued  to 
the  Crown  upon  Attainder  of  Felony, 
'  where  the  party  held  not  of  the  King, 
z^/?,,  tb?  Annnm ,  Diem  &  ^'^{t^m-i  that 

is, 
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is,  power  not  onely  to  take  the  profits  for  T^^^h  E.t» 
a  year,  but  to  vvafte  and  demohlli  Hou-  p^'  ^^ 
fesj  and  to  extirpate  and  eradicate  Trees 
and  Woods,  is  but  a  Chattel ;  and  there- 
fore though  granted  to  one  and  his  Heirs 
by  the  King^  yet  fhall  go  to  the  Executor^ 
and  not  to  the  Heir* 

Some  douhtfpill  or  lefi  clear  Cafes  touching 
Chattels  real. 

"C'Irft,  where  we  fpeakof  Wardiliip,it 
•*-  is  not  to  be  underftood  of  Wardlhip 
byreafon  of  Soccage  tenure,  for  thatgo- 
eth  not  to  the  Executor,  but  he  fhall  be 
next  Guardian  who  now  after  the  death 
of  the  firft  Guardian  ftiall  be  next  of 
kin  ,  if  the  Ward  continue  under 
fourteen  years  old ,  elfe  he  is  out  of 
Warddiip*  Secondly ,  if  one  have  a 
Leafe  for  three  lives  to  him  and  his  Af- 
fignes,  this  is  no  Chattel ,  nor  fhall  go  to 
the  Executor ,  nor  to  the  Heir,  but  to 
him  who  firft  enters  and  claims  it  as  an 
Occupant,  if  no  Alignment  be  in  the  ^^A^.^at^ 
life  of  the  Leffee  made  :  Contrarily  of 
a  Leafe  for  many  years,  if  three,  or  more 
or  lefle,  fo  long  live,  this  is  a  Chattel^ 
and  fhall  go  to  the  Executor.  So  an  Extent 

upon 
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upon  a  Statute^  yet  it  is  delivered  to  t,: 
party  as  a  Free- hold,  viz.*  nt  UherHm  t- 
nementum;  But  that  onely  makes  it  to 
qmfi  liherum  tenementum  as  to  the  mail 
taining  of  an  Alfife,  if  wrongfully  p 
out.    Where  one  is  feifed  in  the  right  c!: 
his  Wife  of  Land  or  other  Heredita 
ment,  and  is  attainted  ofTreafonorFe 
lony,  the  profit  thereof  accruing  unto  th 
i66?Bro:    Crown  is  but  a  Chattel  j  and  though  th 
Chat,  15.    King  grant  it  to  one  and  his  Heirs,  yet 
fhall  go  to  his  Executors,     And  if  on 
having  a  Leafe  for  many  years,  z//^.  igc 
500,  or  more  or  lefs ,  doth  devife  an( 
bequeath  the  fame  to  A  and  the  Heirs 
males  of  his  body  ,    aivi  for  want  c 
fuch  Iffue  to  B  and  the  Heirs-males  0 
his  body,  and  dieth,  having  Iffue  a  Son 
the  Term  fhall  not  go  to  his  Son ,  bu 
to  his  Executor  or  Adminillrator ;   foj 
it  cannot  be  made  a  itiattef  of  Inheri- 
tance.    So  if  A  had  died  without  Iffue 
Male,  the  Term  fhould  not  have  gone  01 
remained  to  5,  but  to  the  Executor  or  Ad- 
miniftrator  of^^;  as  was  lately  adjudg- 
ed in  the  Exchequer  between  Sir  Rolen 
Lewknor  and  Mrs,  Hammond.     So  of  an 
Advowfon,  or  any  other  Hereditament, 
granted  or  devifed  to  one  and  his  Heirs 

fOk' 
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t  j  r  100  years  :  or  if  fuch  a  Termer  grant 

Rent  out  of  the  Land  to  A  and  his  %^M*l1* 
:i  eirsjor  the  Heirs  or  Heirs-males  of  his  ^'J^^^f 
( )dy ;  yet  fhall  the  fame  go  to  the  Exe-  g[^^5«4f°» 
J  jtor  5  and  not  to  any  Heir  *,  for  it  being  a  chatlel."^ 
)  erived  out  of  a  Chattel ,  cannot  be  any  piow.ccw. 
ree-hold  or  Inheritance,  but  is  it  felf  a  5^^' 
leer  Chattel .  Partusfequitar  ventrem. 

Of  Chattels  jerfoml. 

pErfonal  Chattels,  or  goods  moveable, 
^    are  alfo  in  like  manner  to  be  divided 
nto  quick   or   dead.    The  quick    are 
battel  of  all  kinds  ;    as  Sheep,  Horfes, 
iine.  Bullocks,  Swine,  Goats,  Geefe, 
Ducks,  Poultry,  &c.    There  may  be 
ilfo  in  living  Creatures  reafonable  an 
•ntereft  as  in  a  Chattel  perfonal  h    zs 
n  the  perfon  of  a  man  taken  in  Execution 
■or  Debt.    And  this  I  hold  to  be  in  na- 
:ure  not  a  real ,  but  a   perfonal  Chat- 
tel, (as  before  was  touched)  for  that  Debt 
is  the  root  of  it,  and  the  body  is  but  a 
pledge  or  gage  ,  difchargeable  inftantly 
upon  Payment ,  Releafe ,   or  other  Dif~ 
charge  of  the  Debt.  Like  Lawof  aPriib- 
ner  taken  in  the  Wars ;  for  thereof  and 

there'" 
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^o.na,hr.  therein^  as  in  a  Chattel ,  hath  the  par? 
ri^ff  102,  a  legal  intereft  .-  as  appears  by  a  Writ  f 
there  is  Trefpafs  in  that  Regiller  for  taking  . 
that  the  p/i-  ^'^^7  ^  Pi'ironcr,  viz,.  Qjare  queniam  Sc- 
Joner  was  to  tum  Prtfonarinm  fmm  cefit  ^  &€»  Ai 
ferhbranl  "^^^  latel/^z/i^.  m  the  time  ot'  King  He 
foin.Bro.^^.  the  Sth,  the  Kinghimfelf^  upon  the  vvii 
ji^rip^Jperty  "ing  of  5W/^/?,  bought  divers  Prifoners 
3^-  his  Subje6^s.     And  by  a  Statute  in  tl 

beginning  of  Hen.  the  6.   his  time  th 
Intereft  in  a  Prifoner   is  mentioned  ; 
valaabh,  and  corning  from  one  King  ur 
to  another  ;  therefore,doubtlefs,  lliall  g  , 
X  H.6,  c.%,   from  Teftator  to  Executor  by  death j  an 
not  to  be  infranchifed  or  freed  thereb; 
The  intereft  which  one  hath  in  an  Af 
prentice  I  take  to  be  rather  pevfon. 
then  real  ,    though  fov  years,  becaul 
not  fpringing  oat  of  any  real  Root,  a 
Wardiliip  and  Villainage  do  ,    but  oi 
of  a  meet  Contra6t.     As  for  a  Servar 
whofe  Mafter  is  de^d,  doubtlefs  he  is  le 
gaily  difcharged,  and  is  not  Servant  ei 
tber  to  Heir  or  Executor  :  but  meet  am 
honeft  it  is  that  one  of  them  continui 
him  in  fervice,  till  a  fit  time  of  providinj 
for  him  a  new  Matter ;  and  fit  for  him 
not  to  depart  fuddenly. 
Now  for  things  perfonal  without  life 
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e  are  evident,  z//;?^.  all  Houfliold-ftuff, 

nMements  and  Utenfils,  Money^  Plate, 

Ads,  Corn,  Pulfe,  Hay,  Wood  felled 

,id  fevered  from  the  ground,  Wares, 
[erchandize,  Carts,  Plows,  Coaches^ 
addles,  and  fuch  like  moveable  things. 

More  doiiht full  Cafes  touching  things 
Ferfon^J*  ' 

Li'Irft    touching  things   living.     If  the  ioE,4.  14)^ 
r   Teftator  had  any  tame  Pigeons,  or  ^^J^^^^^^f;' 
)eer,  or  Conies,  or  Phefants,  or  Partrid-  22  r.  7. 
;es  ^  there,  as  well  as  Chickens,  ihall  go  f|!Titco: 

0  tiie  Executors:  fo,  though  not  tame,  1./.11./.50. 
fthey  were  taken  and  kept  alive  in  any  18H.8.2. 
koom,Cage,  or  like  Receptacle,  asPhe- 

[ants  and  Partridges  often  be ;  fo  Fifh  in  ioE.4.i4„ 

1  Trunk  ,  a^  alfo  young  Pigeons ,  though  H^l""^,^^ 
lot  tame,  bein^  m  the  Dove-houfe,  not  Hawks  in 
ible  to  fly  out^i     yet  their  Dams,  the  f^^^^-  \l 
)ld  ones,  ihall  ?o  to  the  Heir  with  the  fteaithefe; 
Dove-houfe.    And  if  the  Teftator  had  ^^J^^^^^y  ^^ 
my  reclaimed  Hawks,  they  alfo  as  Chat- 
tels perfonal  fliall  go  to  the  Exec-utor, 
3ecaufe'  they  are  things  commonly  vendi- 

Dle»  And  whereas  Hounds,  Grey-hounds 
and  Spaniels  be  not  fo  commonly 
bought  and  fold,  nor  fo  anciently  have 
been  ^  yet  are  they  now  grown  to  be 
*  G  aMer^ 
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a  Merchandife,  and  why  not  ?   For 

though   they  be  for  the  moll  part 

things  of  pleafure,  that  hindereth  not  It 

they  may  be  valuable,  as  well  as  Ipitj- 

soanHun-   mentsLofMuiick,  both  tending  to  deliit 

Faufkoner's^  ^"^  exhikrate  the  fpiiits ;  a  cry  of  Houi  s 

Lure.         hath,  to  my  fenfe  ^  move  fpirit  and  viva  > 

ty  then  any  other  Mufick.     Add  here, 

that  there  may  be  fome profit  and  adv.- 

Hare?,        tagc  gotten  by  them ,  both  quoad  adeft - 

Yni^^^'   ^^^  i^oni  •)  &  ademftionemmali^  the  g^ 

tridg'esjwifd  ting  of  fome  good  rood,  and  the  preft- 

aJr^ood''*  ving  of  others,  as  Lam^bs,  Conies,  Fii, 

meat.         Poultry,  by  killing  Foxes,  wild  Cats,  a  1 

others ,  which  deftroy  them.    And  v: 

know  that  money  is  recoverable  in  D^ 

mages  for  taking  away  fuch,  or  a  Mafl: 

ferving  to  keep  anhoufe;  foof  Ferrei, 

to  catch  Conies,  &c.  Therefore  they  a 

valuable.  But  it  may,  perhaps,  be  obj 

ded,  that  none  ofthefe  above  are  Catt( 

and  therefore  not  replevifable  ,  conr< 

quently,  no  property  in  them ;   for  wht 

more  then. one  living  Cattel  is  diftra 

ned,  the  Replevin  is  to  be  by  tht  name^ 

Avert  a  J  fignifying  Cattel.     For  anfvve; 

not  to  inlift  that  one  may  have  properi 

in  divers  th'ngs  vvhereof  no  Replevin  1 

eth  ,  as  Corn  or  Hay  not  in  Sack<^  nc 

Cart 
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^l  ;!arts,  Money  not  lliut  in  bag  nor  box^&c* 
farther  fay,  that  even  the  word  ^^z/^r/^ 
nay  be  applied  to  tbefe :  for  fo  \  find  to 
{tns,  aiid  Capons  in  the  Book  ot*Entries^ 
/^.  in  the  Vvnt  of  Curia  clmiienia^\\txit  ^°i*  142* 
he  Plaintiff  complains  of  the  Defendant's 
lot  making  his  Mounds,  ^er  <^Mod  Averia 
l^fim  hyviz,*  Ci^ipneS',  G(illina^&  alia  A^ 
;eria  if  fins  A,  that  is,  whereby  his  Cattel, 
\iz .  Capons  and  Hens,  and  other  his  Cat- 
el  y  came  into  the  Plaintiff's  houfe  and 
garden  to  his  damage,&c.  And  both  New- 
')cn  and  Nemdigate  hold  that  a  Writ  of 
^^eplevin  lieth  of  fuch  things.     Though 
Brpidehel  were  of  contrary  opinion^  yet  he  ^^n,  8.  /.  3^ 
:Tlfoheld  an  A6lion  of  Trefpafs  maintain^, 
able  for  taking  of  them,  and  therefore  ad- 
mitted a  valuable  property  in  them.  Now 
come  we  to  thirgs  Without  life*,  and  firft, 
tothofe  abroad  in  the  fields*  Put  the  cafe 
that  a  man  dies  in  Jnly  (  before  Harveft  I 
mean)  feized  for  life,  or  in  Fee  or  Tail,  in 
his  own  right  or  his  wife's,  or.eftated  for 
years    of    Land    in    the   right    of  his 
Wife  being  fown  with  Corn   or   any 
manner  of  Grain  ,  the  common  faying  is^  : 
QjiicifHid  flmtaturfoloy  folo  cedit :  yet  this 
lliall  go  to  the  Executor  of  the  Husband^ 
and  not  to  the  Wife  or  Heir,  who  fhall 
G  %  have 
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have  the  Land,  but  Hay  growing,  z;i., 
Grade  ready  to  be  cut  down ,  Apple.^] 
Pears,  ^and  other  Fruit  upon  the  Tree 
lliall  go  to  the  Wife  ;  as  aifo  if  th( 
had  been  upon  a  man's  own  Land  of  Inb 
ritance,    they  fhould  go  to  the  Hei 


For  he  was 
Tenant  for 
life  in  eff-'ft: 


though  the  Corn  lliould  go  to  the  Execi 
tor.     The  reafon  of  difference  is,  becau 
this  latter  comes  not  meerly  from  t\ 
Soil  without  the  induftry  and  manurant 
of  man,  as  the  other  do :  and  I  take  Hop. 
though  not  fown,  if  planted  ,  and  Saffr^ 
and  Hemp,  becaufe  fown,  to  pertain  J 
Corn  to  the  Executor.     All  thofe  yet  fh? 
pafs  to  one  to  whom  the  Land  is  fold  ( 
conveyed,  if  not  excepted,  though  nev< 
fo  near  reaping,  felling,  or  gathering.  Bi 
•  what  if  the  Wife  had  the  Leafe  for  yean ; 
as  Executor  to  fome  former  Husband  c 
other  Friend,  and  the  Husband  after  fov\-i 
ing  dies  ?  who  then  fhall  have  the  Corn 
Certciinly  the  Corn  fhall  go  to  the  Execu 
,  tor  of  thelaft  Husband,  at  leall  fo  muc 
as  is  more  then  the  year's  value  of  th 
Land  ,  or  the  making  it  up  by  addition  ( 
other  things  ^  for  the  value  is  to  be  Afj'ei 
for  payment  of  Debts  and  Legacies,    Pi; 
the  c^^Q  again  ,     that  the  Husband  an( 
Wife  were  joynt- tenants  of  the  Land 

thei 
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len  the  very  Corn  growing  (hall  for- 
ve  to  her  together  with  the  Land ;  and  ^^X^^^ 
iuughthe  Husband  fowed  it,  yetfhali  it  hav°  c4ve- 
3t  i?o  to  his  Executor.  Being  in  confide- "'f"' ^ppa- 
itionof  things  growing  on  the  ground,  51.  itiiz,, 
t  us  not  forget  to  think  of  Trees  fold  by  *^^^^» 
S  feifed  of  the  Inheritance  of  the  Lani 
)  J  D,  who  dieth  before  felling  j    this 
ntereft  is  a  Chattel,  which  ihall  go  to  the 
ixecutor,ai7d  not  to  the  Heir  of  J  D .-  but 
)me  colour  may  be  that  thefe,  becaufe 
xed  to  the  Soil  and  Free-hold,  are  real 
Chattels,  as  the  intereft  in  Land  is,  and 
lot  perfonal.    So  alfo  of  Trees  except- 
:d  by  him  who  felleth  the  Inheritance  of 
he  Land.    But  in  both  Cafes  I  conceive 
his  Intereft  to  be  perfonal,  and  not  veal  5 
or  that,  as  it  is  a  propriety  of  Chattel  in 
he  Vendee  or   Vendor    with   excep- 
ion ,  \x.  ftands  in  confideration  fevered 
md  abftrafled  from  the  Soil  or  Ground 
vhere  the  Trees   grow  ,    though  the 
Trees  be  not  a<ft  ually  fevered  by  the  Axe 
Tom  their  Mother  Earth.  But  if  theLef- 
for  for  years  or  life  do  except  the  Trees, 
[chefe  continue  parcel  of  the  Free-hold 
knd  Inheritance.    And  after  Corn  reap- 
led,  and  before  Tithe  fet  out ,  the  Inhe- 
ritor of  the  Tithe  dying  ,    I  think  the 
G  3  Exe- 
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Executory  and  not  the  Heir,  fhall  hav| 
the  Tithe  after  fet  out. 

Now  let  us  come  home  to  the  Teftd 
tor's  Houfe,    and  fee  in  and  about  ill 
ofHoufes,    Some  doubt  what  pertains  to  the  Heid 
bout'the  ^"  ^"^  vvhat  to  the  Executor.  Queftion  hat| 
Houfe,42  E,  been  of  old,  and  of  late,  touching  Cop] 
^*  '  .        pers  5  Leads ,  Furnaces  ,   Fats  for  Dyj 
ers  or  Brewers ,  Pales ,   Rails ,    Glail 
'""^       in  Windows, Tables,  Dormants,  Wain 
fcots.   Doors,  Locks,  Keys,    and  fuc 
like,  to  whom  thefe  Inould  go,    whe 
ther  to  the  Heir  or  Executors.    And  ii 
the  latter  end  of  Henry  the  feventh  hi 
time ,   an   Executor    taking  a  Furnac 
2JH.7./.21.  \vhich  was  fee  in  the  middle  of  a  houfe 
and  not  fixed  to  any  Wall  ,    the  Hei. 
brought  an  A£lion  of  T^efpafs  again! 
him  tor  fo  doing  ;  and  it  was  adjudged  fo; 
the  Heir,  viz>.  that  this  vvas  to  go  as  par 
of  the  Free-hold  and  Inheritance  to  thji 
42  E.  5.  f.6.  Heir.     And  long  before ,  in  Edw^^rd  tht 
third  his  tame,  it  \yx^  debated ,  whethei  I 
it  were  Waile  in  a  Leflee  to  remove  01 
take  away  a  Furnace,  or  not :  But  I  fine 
no  opinion  delivered  by  the  Judges.  But 
an  tht  late  Queen's  time,  Juliice  \Va/m/l) 
laid  th.it 'the  Lord  D,ers  opinion  was. 
that  where  the  Furnace  is  not  fixed  to  the 

Wall, 
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Vail,  theLeffee  might  within  his  Term 
t^citavvay.  Contranly,  if  itvverefixed 
X  the  Wall ;  fov  then  it  ftrengthneth  the  5,7. g.. 
hufe    And  yet,  notvvithftandmg  it  might  cafe. 
'  in  the  one  Cafe  fo  removed  by  the 
fflee,  yet  it  is  not  there,  as  he  faid,  a 
ihAttel  perfonal  or  moveable ,  fo  as  it 
utachable.  And  there  the  Cafe  bemg, 
uit  a  Clothier ,  being  a  Termer  of  an 
)  lie,  had  fixed  a  Copper  to  the  Wall, 
jith  Looms  and  Pricks   neceffary  for 
is  Occupation  j  a  Judgment  being  had 
!;ainft  him,    the  Sheriff  delivered  the 
!:opper  in  Execution  as  a  Chattel ,  and 
ter  the  Leffee  took  it  up,    and  it  was 
,ken  from  him  by  virtue  of  the  Exe- 
rtion :  whereupon  he  brought  an  Aai- 
n  of  Trefpafs ,  and  by  all  the  Judges 
le    Aaion  was    maintainable.      And 
hereas  it  was  found  by  the  Jury,  that 
7  the  Curtom  of  Kent  the  Leffee  might 
emove  fuch  a  Copper ;     Juftice  Bern- 
torn  faid  ,  that  without  any  Cuftome  a 
.effee  might  fo  doe  at  any  time  during  his 
'erm.    But  it  is  to  be  noted  m  the  faid 
:are5  that  the  Furnace  was  by  it  felf  deli- 
ered  as  a  movable Chattel,and  not  as  part 
.f  thehoufe  *,  for  that  was  not  meddled 
/ithalL  nor  at  all  delivered  in  Extent,  (as 
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iiv  the  Cafe  between  Miles  and  Pra 
where  both  Houfe  and  Copper  were  del 
vercd  upon  a  Statute  )  the  Houfe  belil- 
being  held  upon  fuch  a  rack-rent,  as  tfa, 
the  party  did  not  delire  to  have  it ,  for  1 
might  have  had  the  whole  being  a  Chai 
tel,  and  fo  have  ufed  the  Copper  durir 
the  term.  And  as  touching  all  other  fixe 
things ,  the  Law  was  taken  in  the  fa 
cafe  in  //.y.  his  time  to  be  all  one  as  : 
the  cafe  -of  the  Furnace,  viz.  that  the 
fhould  go  to  tht  Hen- ;  fave  onely  that  f( 
Glafs  in  the  windows,  Foliard  faid  it  m 
otherwife,  viz..  that  that  iliould  go  t 
Co  uh  fo  ^^^  E^^cutors,  which  none  there  deniec 
93.* 94.*  But fince,  in  the  late  Queen's  time,  it  w: 
otherwife  vefolved  touching  Glafs,  th. 
it  iliould  not  go  to  the  Executors,  and  tb 
like  was  there  faid  touching  Wainfcot: 
and  fo  alfo  by  the  Lord  Anderfon  in  th 
faid  cafe  of  A'ifiin.  And  touching Po(i 
fixed  ,  for  that  they  be  parcel  of  th 
Free-hold,  fo  alfo  of*  Mill-ftones,  An 
vils,  Doors,  Keys,  Windows.none  of  thef 
be  Chattels,^  but  parcel  of  the  Free-hold 
or  thereto  pertaining,  therefore  no:  th; 
Executor's. 
Thu^s  in  Now  to  comje  to  Gardens  altb 
vv|]:reas  Iberore  laid  down  a  d^flerena 
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itwixt  things  fowed,  or  not  arifingfrom 
le  Earth  without  manuring  ,  and  fuch 
>  grow  of  themfelves  ^  it  will  thence  be 
oncluded  that  the  Roots  of  Carrots, 
arfnips,  Turnips,  Skerrets,  and  fuch  like, 
Dining  and  ariiing  from  yearly  fovving, 
luft  go  to  the  Executor ,  and  not  to  the 
kirj  the  cafe  being  fo,  that  the  Gardner 
nd  Sower  had  the  Inheritance   of  the 

arden  or  Soil.  Now  though  in  moft  pla^ 
es  this  can  rarely  be  a  queilion  of  value, 
et  about  London  and  fome  great  Towns 
t  may,  and  therefore  is  not  unworthy  of  a 
ine  or  two,  a  thought  or  two,  tlie  rather, 
or  that  the  reafon  of  this  cafe  may  give 
pght  touching  right  in  other  cafes.  And, 
n  my  opinion  ,  thefe  ( notwithftanding 
here  is  a  fovving  and  manurance  to  ge- 
lerate  them  and  caufe  their  being  )  fliall 

o  to  the  Heir,  and  not  to  the  Executor, 
Vly  reafon  is,  for  that  the  thing  of  profit 
IS'  the  Root  which  is  hidden  in  the 
ground,  and  I  hold  it  no  reafon,  nor  a- 
^reeable  to  Law  ,  that  the  Executor 
ijhould  dig  and  break  the  foil  and  ground 
to  fearch  for  her  entrails  :  he  is  to  con- 
tent himfelf  with  that  which  is  above 
ground,  as  Melons  of  all  kinds,  and  the 
like,  \yhafe  fruit  js  alpove  the  ground  j  but 

as 
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as  for  Artichokes^  though  th^  fruit  be  a 
bove  the  ground ,  yet  I  think  they  hav< 
not  fiich  yeavly  fettiiig  or  manurance  ai 
iliould  fever  them  in  interelt  fi'om  tk 
Soil  y  therefore  they  lliall  go  with  it  t( 
the  Hejr. 

Lqz  u^  no'rv  confider  of  things,  thoiigl: 
not  fixed  to  5  yet  alaally.  kept  in  houies. 
vi;?i.  Writings  and  Evidences,  whereabout 
generally  no  do. ibt  Cvin  be,  but  that  they 
follow  the  mtereil  of  the  Land  :   fo  *is  it 
they  touch  Inheritance  ,  they  pertain  to 
the  Heir  j  if  but  Terms  of  years,  Good.s^ 
Chattels,  or  Debts ,  they  pertain  to  the 
Executor  :  yea  fb  do  Statutes  and  Bonds 
ii  Law,  (howroever  dtherwife  inequity) 
though  they  cOuicern  the  affurance  and  en- 
joying of  Liheritance  purch.ifed.     What 
\^  A  mortgage  the  Inheritance  of  Lands 
to  /?,  upon  condition  of  redemption  by 
payment  of  five  hundred  pound  to  By  his 
Heir ,   or  Executor ,  and  B  dieth ,  the 
Deeds  being  delivered  into  his  hands? 
now  the  Heir  ,  not  the  Executor ,  iliill 
have  them  :   for  though  the  money  .m:y 
be  payd  to  the  Executor,   yet  (mean- 
time )   the  Land  defcends  to  the  Heir, 
nor  is  there  any  Debt  to  the  Executor, 
for  A  may  chafe  to  pay,  or  not.-    Put  it 

on. 
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theotfisv  fide ,  that  the  Land  had  been 
d  for  five  hundred  pound  not  paid  to 
,  but  a  Condition,  that  if  not  paid  to  . 
n,  his  Heii:  or  Executor,  by  fuch  a  day, 
*n  to  re-enter ;  and  A  dieth  :  here  is  a 
sbt  to  the  Executor,  and  no  Land  de- 
inded.tothe  Heir  of  ^,  yet  fhall  the 
eir  have  the  Deeds ,  for  that  a  Condi- 
)n  is  defcended  to  him.     Queliion hath 
;en  touching  Boxes  and  Chells  wherein 
e  Evidences   concerning    Inheritance 
e :  and  although  the  better  opinion  in 
ir  Books   doth  pitch  upon  this  diffe- 
nee,   that  where  they  are  fealed  up  , 
ey  (hall  pertain  to  the  Heir,    other- 
ife,  where  not  fealed  j    I  cannot  con- 
'ive  that  difference  to  be  grounded  on 
3od  reafon,  but  rather  think  that  Boxes,    . 
Iiich  have  their  very  creation  to  be  the 
)ufes  or  habitations  of  Deeds,  fhould,  fen^e^is. 
',   appurtenant  to   them  ,    go  to  the  i8Ei.3.4. 
[eir,  whether  fealed  or  not^  On  the^^*^''^' 
ther  fide  ,  Chdh  made  for  other  ufes, 
/^.   the  keeping  of  Napery   or  Ap^ 
arel,  Inall  not,  as  I  conceive,  be  taken 
?  appurtenant  to  Evidences  becaufe  feme  ^^^^  jp^^^^ 
ein  them,  for  fo  may  oth^r  things  alfo  ufe  that  way 
e  :  Nor  as  touching  them  can  feahng  be  ^^^en^ce  or^" 
I  finy  effe6>5  but  rather  locking  and  not  not, 

locking 
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•locking  muft  make  the  difference  toac 
m^  thenij  if  any  difference  by  inclofuve. 


CHAP.  VL 

Of  things  not  a^nally  in  the  Updtor^  hu 
accrmng  to  the  Executors  hy  or  after  t  h 
Teflators  death* 

THefe  be  of  divers  forts :  the  firft  anc 
chief  whereof  are  things  gotten  anc 
acquired  byAdlion  or  Suit  ,  fecondly, 
by  Condition  or  Covenant  without  Suitr 
thirdly,  by  Remainder, 

Of  things  inAtiion, 

TpO  fpeak  firft  of  the  firft ,  it  Is  cleai 
■*•  that  Debts  due  to  the  Teftator,  be  iti 
by  Bond,  Statute,  or  Judgement,  or  foi 
Arrerages  of  Rent ,  are  not  Ajfets  ta 
charge  the  Executor  untill  receipt  ot 
them  :  and  it  is  clear  that  theAdionta 
recover  thefe  doth  pertain  to  theExecu;r' 
tor  5  and  that  the  Debt  and  dammages;ru4 
covered  fhall  be  Affets  to  charge  the  Exe^ 
CUtor.    So  aIfoofA6lions  of  Detinne^nd 
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f  Covenant  for  anything  perfonal,  or  a-  a  church  of 
y  Chattel  real,  Leafe,  Wardlliip,  ov  the  inher!b?-* 
ce.    But  perhaps  feme  will  doubt  of  fopeyoid 

I  •       T    I       •  .        ^L^  in  his  lire 

-ovenant  touching  Inheritance,  z;/^.  the  comes  to 
lurance  of  Lands,  or  enjoying  thereof  the  Exec,  as 

I  •  T       •  L  L     ^  thing  m 

ee  trom  this  or  that  incumbrance,  or  the  Aaion  jbut 
ke :  Yet  even  in  thofe  cafes,  if  the  Co-  g"°^f^"l' 
enant  were  broken  in  the  Teftator's  life-  dible. 
me,   i  think  clearly  the  Adion  isac- 

L'ued  to  the  Executor,  for  that  his  Teifa-  

)r  was  to  recover  dammages  in  the  Kdii- 
n  of  Covenant  for  that  breach  jand  he  be- 
ig  intitled  to  thefe  dammages  as  princi-v 
al,  and  not  any  accefTary  thing  in  that 
Ldtion^the  Law  hath  caft  that  Adion  upoii 
le  Executor.     And  that  is  the  caufe  why, 
FWafte  be  committed  in  the  life  of  the 
.effor  by  his  LefTee,  and  then  the  Leflbr 
ieth ,   liis  Heir  can  have  no  Adion  for 
lis  Wafte,  viz>»  becaufe  he  cannot  reco- 
er  the  treble  damage ',  fo  neither  can  the 
ixecutor  have  it,,  for  that  he  cannot  reco- 
er  /o^Kw  z'^/?;?^^^? ,  the  place  wafted,  the 
nheritance  whereof  is  in  the  Heir. 

That  the    Executor  .at  the  Common 
^aw  could  not  maintain    an  Adion  of 
fvefpafs  for  goods  of  his  Teftator  taken  „  h'.4.32, 
Avay  in  his  life-time,  feems  to  be  impli-  45  £»3.3' 
'd  by  the  Statute  in  the  time  of  K.  EdmH  I'iT^'l?^^ 

the 
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And  the  like  the  third,  vvhich  gives  fuch  Adiion.  Y' 

Ixeoitorsof  it  ^•s^^'ns  that  a  Replevin  was   maintaii 

Executors     able  by  the  Executor,  at  lealt  in  feme  c 

E.3,  ^cl\V  f'Ss,  for  goods  taken  or  diftrained  m  tl 

i7£.3.Fit.  Teftafor's  life-time.  But  in  cafe  the  D 

ftreis  were  for  Rent  or  Service,  it  is  fa 

a  little  after  the  making  of  that  Statut 

that  the  Lord  may  not  now  avow  for  h 

Rent  or  Service,  becaufe  his  Tenant 

dead,  «biit  mutt  let  forth  the  matter,  ai 

thereupon  juftifie  to  excufe  b^mfelf  frO' 

anfwerins  damages  \     and  the  Execut 

fhall  by  this  Adiion  recover  the  Catt 

or  Goods,  and  that  by  the  Common  Lav 

faith  the  Book  ,    though  the  Statute 

«V'cre?/^"^'  /I/^r/^3r/W^^  had  never  been  made ,  f(' 

ai  H.  6.*  r.   that  the  propriety  remained  in  the  left; 

Butilfarfe.      |.Q^.        i^Qj-e       j^  ^pe^j^g   ^^^  3t    all  of  t[ 
vam  e  con-       -.,>,  r        ^,  ,r         r-i         r* 

tra.  laid  Statute  ot  4  Edward  the  third.     B^ 

Nevfton  in  the  time  of  l^m^Henry  thei 
would  have  it,  that  the  Executor  in  th. 
cafe  iliould  not  have -a  Replevin,  but  ? 
Aft  ion  of  Trefpafs  grounded  upon  tl 
faid  Statute,  viz,,  4  £dw.'^.  vvhich  m< 
thinks  cannot  be  by  any  means ,  by  re; 
fonof  the  Statute  of  Mark  bridge-,  cap. 
JVon  ideo  mmatpir  domlnm^  &c,  for  tl 
«r  u9  r ,«  Executor,  as  well  as  his  Teftator,  is  th^i' 
4«.3.        by  remained,  as  I  think,  from  the  Act 
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rof  Ti-efPcifs  aj^ainft  the  Lord.     As  for  J^^B.of 

.*•'-'  f  1  1       C  oven,  8c  L, 

at  no  Avowry  can  be  made  upon  the  and  5,7/e's  ' 
enaiit,  that  is  now  remedied  by  a  late  ^^^^y^z 
tatute.     7"he  other  Statute  hath  been  ta-  comla  J,ooi 
:n  to  extend  to  other  things  then  goods  ^^^^^^p 
oveable  :  for  where  a  Church  becom-  glrd'yu.^. 
g  void  5  a  llrangev  prefented  thereun-  f^'^^f"^' 
wrongfully^and  the  Patron  died ;  it  was  Fimi'&rud. 
folved  in  the  ht^  Queen's  time,  that  ^''^^"f'' 
e  Executor  might  by  the  equity  of  the  meeriyitii- 
id  Statute  maintain  a    Qnare  imfedit.  ^l^^^\ 
,it  vvhether  an  A6iion  of  Trefpafs  heth  This Vm 
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xecutor  againft  him  who  fpoiled  ^^■'^fyj'^' 

ator's  Corn,  Graffe^  or  Wood  ouflyurgein 

'owing,, hath  been  queftioned  ,  but  no-  If^^^^^^ 

here  refolved   to  my   knowledge.     I 

ink  ^  it  may  lie  \7ith  fome  d.fterence. 

rft,  for  that  the  Statute  of  4  Edward 

te    third    doth   not     onely   fpeak  of 

<oods  carried  away  ,     as   limiting  the 

jiw  to  that  Trefpafs  folely  and  particu- 

Irly.,  but  fpeaks  generally  of  Trefpafs 

one  to  Teftators  ;    and  then  brings  in 

lat  particular  of  goods,  as  one  Inftance. 

Low  there  be  many  Cafes  of  inRances 

<|  enfamples   given  in  Ac\s  of  Parlia- 

tnt ,    which    yet  do  not  retrain  the 

ijmedy  or  Purvieu  to  that  particular,  or 

h\\  extending  to  other  Cues  of  like  \\i- 

'  ture* 
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ture.Thirdly,the  Sfat.fpeaks  of  Xrefpafl 
remaining  unpunillied  ,  which  it  meant 
redrelte  :  Bat  it  llioald  ftill  leave  mai 
unpuniilied ,  if  it  iliould  have  no  lars 
extent   then   to  that  one  lingular  Trt 
pafTe  of  Goods  taken  away,  vi:^*  mov 
ablesi     A{2ain  ,  the  Teftator  was  clear 
intituled  to  a  recovery  of  dammages  f 
this  other  Trefpais ,  which  if  he  had  r 
coveted ,  iliould  have  come  to  his  Ex 
cutor  :  Yea,  the  things  themfelves,  all 
felled  in  the  Teftator's  life ,  and  pa 
thoQshnot  felled,  iliould  have  come 
the  Executor;  therefore  alfo the  damn 
ges  recoverable  in  lieu  thereof,  out 
which  ( recovered)  the  Debts  and  Le^ 
cies  of  the  Teftator  are  to  be  fatisfic 
Befide,  this  AtonofTrefpafs  is  a  thi 
fevered  from  the  {fate  of  the  Land,  fo 
if  the  owner  thereof  had,  after  this  Tr< 
pafs  done,  aliened  the  Land  ,  yet  -fc 
not  this  A6fion  remained  to  him,  as 
take  it  clearly.    And  why  not^  as  well 
where  a  Trefpaffe    is    done    upon  t 
Lands  of  the  Leflee ,  ^and  then  the  te.i 
expires  ?   this  doubtlels  doth  not  take 
way  his  A6fion,  nor  his  Executor's.    I 
methinks  here  ,may  be  fome  diflferem 
probably  taken :  as  Srff,  between  a  Tr<| 
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itafs  in  deftroying  or  taking  avv^iy  Corn 
roiving  ,     and  a  Trefpafs  in  Grafs  or 
ood  growing*     For  the  fiift  b^^ing  of 
xi  nacure,  as  that,  though  the  O.Viier 
ad  a  rtate  of  Inheritance  in  the  Larid 
thereon  it  grovveth  ,    and  lliouid  have 
led  before  fever  a  nee  and  felling ,   yet 
C  llioald  have  gone  to  the  Executor,  and 
lot  vvith  the  Land  to  the  Heir  ;     there- 
ore  doabtlefs  doch  the  Adion   for  de- 
coying or  taking  away  thereof  accrue 
ly  the  operation  of  Law  to  the  Executor^  , 
n  lieu  of  the  thing  taken  or  deftroyed. 
^cherwife,  perhaps;,  of  \Vood  or  Grafs, 
vhich  by  the  Ovvner's  death  fhould  have 
;one  to  the  Heir ,  and  not  to  the  Exe- 
:utor.     And  yet  here  again  another  dif- 
•erence,  methinks ,  may  be  betwixt  Grafs 
md  Grafs,  viz,»  betwixt  that  in  Pafture 
md  that  in  Meadow  ,     yearly  mowed 
md  turned  into  Hay,  not  left  to  be  con- 
hmed  by  the  mouths  of  Beafts ,   as  that 
^rowing  in  Pafture  :  For  as  the  Law  di- 
liinguifheth  between  thefe  Soils,  it  gives 
precedency  to  Meadow  ,  and  makes  it 
wafte  for  a  Leffee  to  plow  it  up,  not  fo  for 
?aftuve.     Yea,  Tithe  is  paid  of  Hay,  but 
not  oF  Grafs  growing  in  Paftures :  So  the 
Meadow-grafs,  being  in  the  Owner*s  pur- 
H  pofe 
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pole  and   intentiovi  as   a  thing  fevere 
from  the  Soil,  rhouId,methinks,  fo  be  ali 
y  in  the  eye  and  eitimation  ot  the  Law^  an; 

therefore  ftand  in  a  different  ftate  and  ac 
count  from  Pafture-grafs. 

A  third  difference  may  be  in  the  man 
fier  oftheTrefpafs,  vU.  Where  Meadow 
grafs  is  eaten  up  with  Cattel  by  a  Tref 
paffev,  and  where  by  him  mowed  an< 
carried  away  as  Hay  :  for  in  this  lattej 
cafe  an  Action  of  Trever  and  Converfiori 
for  fo  many  Loads  of  Hay  is  doubtlefa 
maintainable  by  the  Executor  j  though  it 
inould  be  admitted  that  in  the  other  cafe^ 
of  confumpdon  by  the  mouths  of  Beafts 
without  feverance,  no  A6tion  fhould  be 
maintainable  by  the  Executor  j  which  yet 
I  admit  not;,  but  think  the  contrary  pro- 
bable. 

For  when  Meadow-ground,which  year- 
ly conceiveth,(^o/ /?«f  homing  generat  her' 
^    lam)  fhall  be  ready  to  be  delivered  of  her  i 
burthen,  ifaftranger  putin  a  herd  of  Cat- 
tel ,  vvhich  fwallow  up  and  tread  down 

thinS'Aaf."  ^^^^  ^'^^^^  ^^  her  Womb  before  the  Mower 
on  upon  the  with  his  Sithccome  as  a  Midwife  to  help 
Sd  brfo7e  ^^^  delivery,  if  then  by  the  hafty  death  of 
fhould  be  the  Owner,  before  Action  brought,  this 
Sil?'^"'    great  Trefpafs  ihould  be  difpuniih;ible,  it 

were 
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•;2re.  contrary,  as  methinks,  to  the  pur«   '' 
bfe  of  the  (aid  Statute,  and  a  great  de- 
c^  in  the  Law. 

j  Yet  here  ,  perhaps,  touching  this  a 
urth  difference  may  be  or  arife  out  of 
e  time  ot  the  death  of  the  Owner,  z//^. 
bere  he  dieth  before  time  of  Mowing, 
id  where  not  ^     for  ^mq  that  m  the 
.rmer  cafe,  becaufe  ,  if  fuch  deftrudti- 
Iji  or  confairtptlon  had  not  been,   yet 
e  Owner  dying  before  feverarice,  this 
ould  not  have  come  to  the  Executor,  but 
ive  gone  with  the  Soil  to  the  Heir ,  that 
erefore  the  Executor,  who  is  not  dam- 
jfied,{liouId  recover  no  dammages :  yec^ 
i  the  other  cafe  ,  the  Owner  living  till 
cer  Hay- time  clearly  paffed,  viz^.   till 
le  end  of  Augu^ ,  methinks  novv^  fince 
lis  fruit  of    the    Meadow's    Womb 
lould  have  been  a  Chattel  fevered,  had 
Dt  this  Trefpafler  made  unlawfull  pre- 
*ntion  V    therefore  the  Executor,  to 
horn  the  fame  fnould  have  come  to- 
wards  the  performance  of   the  Will, 
lould  have,  out  of  the  faid  Statute,  an 
(ftion  and  remedy  reached  unto  him,  to 
icover  recompence  in  dammages  for  this 
'rong  done  in  retardationem  Execntionis 

H  2  A  fifth' 
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A  fifth  and  laft  diffevence  may  per- 
haps be  in  the  (iate of  the, Owner  :     for 
Pofito  that  where  the  Land  is  his  Free- 
hold or  Copyhold  Inheritance,  no  Acl:ion 
lT:iould  be  given  to  his  Executor  for  Wood 
or  Grafs  taken  or  defkoyed  in  his  life- 
time ;   yet  where  he  is  But  Tenant  foi 
years,  Gardian,  or  Tenant  by  Extent,  fc 
as  the  very  ftate  in  the  Land  was  to  come 
and  is  come  to  the  Executor ,  ( togethei 
■^  •     with    qpticqiiid  flantMur  folo^    methinks 
the  Executor  ihould  have  ,  together  wirf 
the  ftate  in  the  Soil,  the  Adion  to  puniQ- 
the  Robber  of  or  Tierpailer  upon  the  Soil. 
Thus  having  fcanned  and  fifted ,  to  th^ 
belt  of  my  ability,   all  differences  anc 
circumdances  of  this  Point ,  how  far  ] 
am  wide  and  vvherein  right  Aliorum  fu 
judicium-)  or  rather,  Akioris  eflo  jfidicU 
^H,6.:^.    ^'^^  fhis  is  clear,  that  wherefoever  Execu 
Littieton/a.  tors  do  recovet  any  damages  for  Trefpaf 
soheidin     ^^  ^'^^^  wrong  done  to  their  Teflator,th< 
5°/. 's Cafe  mony  recovered  (at  leaft  if  Executior 
ofdamma-   be  had,  or  monv  xeccived ")  will  be  Af 
impta,  re-   Jets  in  their  hands,  as  well  as  Debts  reco 
covered,      yercd  uDOii  Bonds,  or  Bill?,  or  Lands  b' 
prcfent.      them  taken  in  Extent  upon  Statutes,  Ke 
menr.  Re-   co^nizances.  Or  Judgments.  Yea,withou 

lealmp.  ^^    .  Jo  t>  _ 

i:^  E ;.  5.    ever  having  theie  moneys,  Executors  ma 
^^••9'f-  "  mak 
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inakethem /4/(?/-jin  thek  hands,  viz.,  by 
naking  Releafes  or  Acquittances,  orac- 

i:no\vledgmentof  Satisfadion*,  for  this  a 

aounteth  to  a  Receipt,  and  chargeth  the 
ixecutors  towards  the  Creditors  with  the 
^hole  penal  fum,  though  haply  thevre- 
eive  but  part,  as  the  principal,  or  fome 
ike  proportion. 

Therefore  there  is  great  caution  to  be 
i^di  by  Executors  in  this  kind,  that  unlefs 

ley  be  fare  they  have  Goods  fufficienc  to       - 

ay  all  Debts  and  Legacies,  they  make  no 
Leieafe^Acquittance,  or  Acknowledgment 
>f  fatisfaclion,for  more  then  they  receive, 
e  it  Debt  or  Dammages. 

And  the  like  caution  is  to  be  ufed  by 
lem  touching  fubmiflion  of  Debts  or  dam- 

lages  to  Arbitrement,  whereby  difcharges   ^ 

f  the  fame  may  grow  :  for  the  rabmiif!- 
nto  the  Arbitrement  being  their  volun- 
iry  a6l,  although  the  Arbitrators  by  th^ir 
udgment  dodifcharge  the  Debtor  dam-  ^^J^^  '^^* 
lage  in  part,  qr  in  vvhole ;  yet  fliall  the  46  £.  ?. 
Creditors  have  like  remedy    thereupon  vfrdS'L* 
^ainflthe  Executors  as  if  they  had  re- ^^^'^^'^  ^w- 
pafed,  or,  which  is  more  ,  received  the  wffe,^not 

ime.  theExecu- 

Other  Anions  there  be  of  Difchaige/Hu^bLS" 
'hich  as  the  Teftator  himfelf  in  his  life-  ^^'^  i^i^^* 
H  3  time  ^  ''•^•'•^'' 
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time  might  have  had  ,  fo  may  his  Execu 
tor  after  his  death,  vis:,*  Writs  of  Erroi 
Attaint,  Difceit,  Audita  QuereU-i  Ider, 
tit  ate  nominis.  But  this  laft  is  given  by  Stj 
tute.  Whatfoever  is  regained  by  any  < 
thefe  ways  as  unduly  lo(i  by  the  Tefta 
tor,  (hall  alfo  be  Affets, 


Special  Cafes  pertinent  to  the 
Premifles. 


Chattels  come  to  thf  Executors  from 

Tefiatorsy  yet  not  Affets. 

Affets  Tvhich  he  no  Chattels. 

Things  in  Aciion-^  and  in  the  Perfonalt 

tarnei^  into  Chattels  realy  &   c   COl 

rra. 


AS  to  the  firft  ,  I  exemplifie  thus  : 
makes  5  his  Executor,  and  dies ; 
makes  C  his  Executor,  and  dies  :  tl 
Goods  left  hy  A  to  B  as  Executor  f 
exceed  his  Debts  and  Lesacies.  Or  let  ^ 
fuppofe  no  Debts  nor  Legacies  of  A,  ai 
that  B  dieth  much  in  debt  above  tl 
Goods  he  leavetb,  and  did  make  no  alt 
ration  of  the  property  of  the  Goods  of , 
t)ut  meerly  left  them 'to  C  his  Execute 

No 
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ow  iliall  not  the  Goods  which  came  to 
as  Executor  oiA.md.  To  from  Z?  to  C,  be 
able  in  Law  to  pay  the  Debts  of  B  :  yet 
1  Confcience  methinks  they  (liould,  and 
lat  C  ihould  not  receive  them  to  his  own 
fe,  as  in  Law  he  may ,  where  ^  left  no 
)ebts.  But  if  ^,  making  5  Executor,  did 
[fo  by  his  Will  ^'^'f^  him  all  his  Goods, 
nd  he  in  his  life-time  made  ele6lion  to 
ave  them  as  Legatee,  or  by  his  Will  did 
)  difpofc  of  them,  or  appoint  them  to  go, 
s  the  Goods  he  had  as  Executor;  they 
ould  not  be  other  wife  given  or  difpofed. 
^ow  by  this  eleaion  they  were  altered 
n  property  from  being  his  as  Executor, 
nd  fo  as  h'is  own  Goods  fhould  be  liable 
0  his  Debts.  But  things  in  hcX ion  could 
lot  be  fo  given  or  difpofed,  viz..  Debts, 
:trc.  Yet  if  D  were  indebted  to  A  one 
lundred  pound,  and  B  his  Executor  took 
lew  Bond  of  him,  or  another  for  it,  giving 
ip  the  old  Bond  j  now  was  it  become  his 
ovvn  Dsbt,  and  fo  fhall  ftand  in  his  Exe- 
:ufior. 

Another  inttance  of  this,  thus  ;     Ifv4, 

Patron  of  the  Church  of  A  grant  to  B  the  o^^j^f  a  ^^ 

oext  Avoidance  ,   the  Church  becomes  furplnhk 

'oid,  A  dies  before  he  prefents  ,  his  ^/^j^"^> 

f^cutor  prefents ,  and  hath  the  benefit  Exe"  utof 

H  4  of 
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^^fTr,w"  ^^  preferring  his  Son  or  Fnend  ^  yet  flial 
as byX/e*  this  make  no  ^JJets  in  his  hands  for  pay 
was  done  ment  ot  Debts  ,  tor  that  he  could  no 
32  6-  33  £•-  lawmlly  take  money  to  pretent.  But  i 
1;^^-^  So  held  ^  j^a^  ^led  before  the  Church  had  be- 
cafcjincow.  come  void  ,  then,  becaafe  the  Execute 
^^"•f'''^f '''might  lawfully  have  fold  it  ,     the  valu( 

jure  poi-ajt,       -,,11  -^       •     1  •     1         i 

emerat   ;f/e  ilioala  bc  AJJets  w  his  hands ,  as  I  cou 

irm.         ^^jyg  .  except  perhaps  the  Incumbent  ha( 

died  fob afiily  after  S,  that  the  Execute] 

had  not  tim.e  convenient  to  find   out  ; 

Chapman  and  to  fell  it. 

It  in  the  other  Cafe  a  itranger  had  pre- 
fented-,  and  got  his  Clark  admitted,  anc 
the  Executors  of  B  had  in  a  Oja.  imf 
recovered  dammiagesj  the  mony  fo  recove 
red  iTiould  have  been  Affets.  Thus  mud 
ofthefirft;^/;?^.  that  fome  things;  of  the  na- 
ture of  Chattels  may  come  to  Executors 
and  yet  not  be  Ajfets. 

f  Touching  the  fecond,  viz..     that  fome 

things  may  be  JJfets  in  -the  hands  of  Exe^ 

cutoi's  which  yet  are  no  Chattels.  ,     I 

lliall    give    but  two   inftances*     Firft. 

s5H.8.Br.   where  a  man.leaveth  a  Villain  for  years 

4'^ifSk,  to  his  Executors ,  and  the  Villain  pur- 

5iow  ftaii     chdfeth  Land  in  Fee-fimple,  and  the  Ex- 

/':nntb{~    ecutor entreth  into  the  Land*,  r.ow  b^.^ 

^"^r       beFee-fimpletliereinj  and  this  Lar  ^^ 
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^as  for   payment  of    the  Teftator's  ^J\l'l\ 
;bts.    So  if  a  man  by  his  Will  give  4.21.  if  by' 
nds  in  Fee  to  his  Executors ,  to  be  l^^^^l^^l 
d  fnr  performance  of  his  Will  j  thefe  ham  ca^^ 
)efore  the  money  thereby  raifed  )  are  ^-f^^'-J^" ' 
Tets  both   for  payment  of  Debts  and 
Legacies.    But  if  the  Lands  had  been 
/en  to  be  fold  onely  for  payment  of 
ebts  ,  they  ihould  onely  be  Affets  for 
.u  purpofe,   and  not  for  payment  of 
rgacies  ;     and  fo   if  it  were  expret- 
d  to  be  for  payment  of  Legacies  fingu- 
dy  5     this  lliould   not  be   Ajfets  lor 
ebts,  as  I  take  it.     For  (ince  thefe  are 
3t  Ajfets  of  their  own  nature ,   but  fo 
adeby  the  Will  and  difpofition  of  the  seegE/iz, 
ellator ;  methinks  they  cannot  be  other-  ^^"  ^^"^^ 
ife  nor    farther    Ajfets    tb-n    as    the 
eftator  hath  willed  and  difpofed.     But 
lough  Lands  thus  given  were  Ajfets  be- 
)retheStat.  21  i7f;^.8.  caf.*^,  yet  how. 
an  it  be  fo^  {ince  the  very  words  of  the 
tatute  be,  that  if  one  do  will  by  his  Te- 
tament  or  laft  Will  any  Lands,  c^c.  to 
e  fold,  neither  the  money  thereof  coming 
lor  the  profits  taken  Qiall  be  accounted 
s  any  of  the  Goods  or  Chattels  of  the 
feftator's  j  which  I  conceive  to  be  all  one 
.s  to  fay,  that  they  fhould  not  be  Ajfets  ? 

for 
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for  when  an  Executor  denieth  himfelf 
9  ^^^a'^^*  have  y^fets  y    the  form  of  his  Plea  is 
^  *    *  Qjod  nnlU  hahet  bona  nee  catalU ,  &< 
Yet  fince  that  Statute,  viz.*  in  the  lai 
I  Queen's  time,  the  Law  was  twice  admii 

ted  ot  conceived  (till  to  be  accordin 
to  the  third  of  Hen.  6.  viz,,  that  the  Lan 
devifed  to  be  fold,  or  the  money  there* 
coming,  fhould  be  ^/(T/^j.  Indeed  in  nei 
ther  of  thofe  Books  is  there  any  mentio 
of  the  claufe  in  the  faid  Statute  j  an 
it  is  pofTible  that  it  might  be  forgotter^ 
as  in  other  Cafes  fometimes  hath  h;_ 
pened.  But  cafting  about  how  to  veconcif 
thofe  Books  with  the  faid  Statute  ,  an 
not  to  fuppofe  the  fame  forgotten  at  hot 
times ,  both  ac  the  Barre  and  Bench 
( though  ,  being  but  a  fhort  claufe  ii 
'  the  middle  of  a  large  Statute  to  othe 
purpofe ,  it  might  well  fo  have  been  ] 
at  the  laft,  though  not  haftily,  I  grew  t( 
conceive,  that  the  faid  Claufe  being  in  ai 
A(^  which  limiteth  the  Fees  of  Ordina 
ries,  and  their  Scribes,  according  to  th( 
value  of  the  Goods  of  the  deceafed,  anc 
then  bringeth  in  this  Claufe ,  that  tht 
Lands  willed  to  be  fold  fliall  not  be  ac- 
counted as  any  of  the  Goods,  drc  the 
Parliament  meant  thereby  onely  to  ex- 
clude 
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iide  them  to  this  purpofe ,  that  they 
iould  not  be  accounted  as  part  of  the 
•ioods  in   the  valuation,    according  to 
|iich  the  faid  Fees  were  to  be  rated:  and 
ough  the  words  be  general ,  that  they 
tail   not  be  accounted  as  any  of   the 
oods,  &c,    yet  is  it  the  more  probable 
lat  the  Pari,  intended  no  farther  then  as 
^orefaid,  becaufe  that  Claufe  after  the 
ees  limited  in    anfwerablenefs  to  the 
jalues  is  brought  in  by  a  Provifoyviz,.  Pro- 
ided  always  y  that  if  the  deceafed  will- 
d  any  Lands  to  be  fold ,  the  money  nor 
rofits  fhali  not^  &c.    And  thus  perhaps 
I  was  under  flood  and  conftrued  in  the 
aid  late  Queen's  time  J  though  no  men- 
ion  be  of  an^  remembrance  of  that  Claufe 
r  Provifion  in  either  of  thofe  Cafes  re- 
orted  by  the  Lord  Dyer. 

As  for  the  third  ,  z;/^.  the  changing  of 
things  out  of  the  Perfonalty  into  the  Re- 
alty 5  O'  e  contraj  I  fhew  it  thus  :  If  a' 
Debt  v^ere  due  to  the  Executor  as  Exe- 
cutor, by  Statute ,  Recognizance ,  or 
Judgment ,  and  he  fue  Execution  ,  and 
have  Land  of  the  Debtor's  in  Extent  ^  now 
is  the  perfonal  duty  turned  into  a  Chat-  ♦ 
telreal.  On  the  other  fide,  if  fuch  anE- 
ftate  by  Extent  ,    or  a  Leafe  for  years 


mortga- 


/ 
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mortgaged,  come  to  an  Executor,  and  th 
Debtor  or  Mortgager  payeth  the  mone 
due  *,  now  are  thefe  real  Chattels  turtie 
into  A  fas  perfonal. 

Am  her /fecial  Cafe  of  Equity  offofing  Lm 

TF  ^be  bound  to  B  by  Bond,  Statute  o 
-^-  Recognizance,  for  affurance  of  Land ,  I 
dieth,  and  the  Land  defcends  to  his  Heir; 
or  be  it  that  B  fold  the  Land  to  C ,  anc 
aflfigned  to  him  the  Bond  ..Statute,  &c,  yet. 
muli  the  Suit  or  taking  out  be  in  the  namci 
of  the  Executor  of  5,  and  neither  of  the 
Heir  nor  Affignee.  And  that  which  is  re- 
covered 0^  gotten  in  Extent  will  be  Ajfetsi 
in  Law  to  charge  the  ExecutorvasI  take  itv 
yet  in  Equity  it  pertains  to  the  Heir  or  Af- 
fignee. Q^£re^  if  the  Executor  meddle 
not,  but  onely  fufFer  his  name  to  be  ufed. 

Of  things  come  to  Executors  hy  Condition, 

'C'Irft,  vve  will  conlider  of  Conditions 
-*-  bringing  back  to  Executors  Goods  or 
Chattels  granted  away  by  their  Tefta-^ 
«  tors.  Touching  which  there  is  no  doubt, 
but  if  the  Condition  be  any  other  then 
for  payment  of  money ,  or  other  things 

va- 
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able  bytheTeftator  or  his  Executor,  Note DiC 

Chattels  returning  to  the  Executor  are 

^'ets  in  bis  hands :     as  put  the  Cafe  a 

ife  for  years,  Horfes,  Sheep ,  Plate,  or 

er  Chattel  ^  were  granted  by  the  Te- 

fl  :or  to  A )   upon  condition  that  if  A 

d  not  pay  fuch  a  fumme  of  money  or 

6i  fuch  other  a6l  as  the  Teftator   ap- 

pintetb,^c.and  thisCondition  is  not  per- 

fi  med  after  the  Teftator's  death  ;  now  is 

1 1  Chattel  come  back  to  the  Executor, 

ai  his  Ajfets.     But  the  queftion    hath 

t  en,  ( and  perhaps  may  be  )  where  the 

i  )ndition  is,  that  the  Teftator  or  his  Exe- 

(tors  fhall  pay  the  money  to  make  void 

1  e  Grant,  and  accordingly  the  Executor 

i  :er  the    Teftator's   death  payeth  the 

jnme  out  of  his  own  purfe  ,    not  ha= 

'ng  any  money  of  the  Teftator's  in  his 

]  nds  :  in  this  Cafe  coming  in  queftion 

mpon  Hen,  7.  it  was  refolved at  the  laft, 

at  this  redeemed  Chattel  ftiould  not  be  "  ^'"'  ^* 

'Jfas ,  but  be  to  the  Executor  as  his 

vn  proper  Goods;  though  at  the  firft 

iree  Judges  were  of  contrary  opinion, 

iz.  that   the  Goods  redeemed  fhould 

-in  the  Executor  as  Goods  of  the 

eftator.    And  truly   I  muft  confefs, 

lat  I  cannot  yet  finde  good  fatisfafti- 

on 
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6n  in  that  Book's  vefolution ,  except  v 
fhall  take  the  Cafe  there  to  be  fuch  ; 
that  which  is  put  and  reported  by.  tl 
Lord  Dyer^  tempore  Hen.  8.  viz,*  that  tl 
money  paid  tot  redemption  was  < 
much  as  the  full  value  of  the  Gem 
pledged  or  mortgaged ;  or  elfe  iliall  ar 
mit  the  Cafe  to  be,  that  this  redemptio 
was  not  by  payment  at  the  day  conditio 
ned.  As  to  the  firft,  it  vvere  rare  if  an 
ftiould  lend  money  upon  a  Mortgage 
where  the  thing  mortgaged  is  not  of  bet 
ter  value  then  the  money  lent  i  rarealf 
that  an  Executor  fhould  take  care  to  re 
deem  with  his  own  money  that  whic 
iliould  yield  no  benefit  or  advantage  t 
him,  or  his  Teftator.  Let  us  therefor 
fcan  and  examine  the  Point ,  fince  th 
fame  may  come  frequently  in  ufc :  m 
this  we  may  the  more  decently  do,  be 
caufe  the  Lord  Dyer  in  the  Margent  c' 
the  Cafe  by  him  reported ,  as  aforefail 
faith  exprcfly ,  that  the  faid  other  temf 
Henry  the  feventh  was  not  at  all  adjudgl 
ed  5  himfelf  having  viewed  the  Roll 
which  he  there  fets  down ,  and  the  namef 
of  the  parties.  We  will  therefore  pu 
the  Cafe  thus  :  A  poffefled  of  a  Leafi 
for  fixty  years  of  one  hundred  pounc 

tano 
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.ici   mortgageth  it  for   five  hundred 

icjnd  J  or  be  it  that  the  Mortgage  or 

*jdge  be  of  a  Jewel  or  piece  of  Plate 

Dhalf  the  value,   and  now  before  the 

3I  limited  for  payment  and  redempti- 

i4y  having  made 5  his  Executor,  dieth, 

r  5    at  the  time  and  place  maketh 

3  ment  as  was  conditioned  :     Now  the 

ftion  is,  whether  this  Leafe,  Plate,  or 

(j^el ,  being  worth  much  more  then  the 

for  which  it  was  mortgaged ,   (hall 

ein  him  wholly  in  his  own  right  and 

0  his  own  ufe,  or  partly,  if  not  wholly, 

ixecutorto  A^  fo  as  to  befubjcct  to 

payment  of  Debts  and  Legacies. 

:e  it  muft  be  clearly  admitted,  that 

ras  enabled  to  this  redemption  one- 

and  meerly  by  the  Condition  an- 


-d  to  the  Mortgage  or  Pledging^ 
muft  alfo  be  admitted  ,  that  this 
idition,  and  the  power  or  intereft  to 
r  benefit  thereof,  came  to  him  and 
derived  onely  as  Executor  of  A.  This 
4g  premifed,  it  muft  needs  follow,  (  as 
cjneit  fecms }  that  the  Condition  wor- 
and  having  his  operation  in  the  re^ 
iption  to  deftroy  the  Grant,  Mort- 
,aje,  or  Pledging ,  it  muft  needs  make 
ethiogs  again  theXeftator^s  Goods  in 

fiatH 
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tH  quo  frifu  ,  and  fo  to  be  in  /?  as  E 

cutor ;    (ince  in  that  right  onely  he 

intituled  to  take  benefit  of  th^  Conditi 

For  what  is  it  which  hindered,   bel 

this,  from  being  the  Te(btor*s  Gooi 

nothing    certainly   but  onely  the   to 

and  Itrength  of  the  Mortgage  or  Pled 

Now  by  the  Redemption  that  is  becc 

void 5  and  hath  loft  its  force  j    theref 

the  property  of  thefe  things  muft  n 

needs    be    as    if    no   fuch    Mortg 

or  Pledge  had  been  ,  or  as  if  it  hxd 

the  firft  been  void   and    of    no  fori 

Thus-  muft    the   Condition    work 

him  who  made  it,  viz,,    A  the  Tel 

tor  :     and  thofe  of   the   contrary  c 

nion   in  the  time  of  King  Henry 

feventh  do  yet  fay  ,    that  by  this  I 

demption  the  Teftator  is  fo  much  inde 

ed  to  the  Executor  as  he  disburfed 

the  Redem.ption ;     which   could    ft; 

with  no  reafon,   unlefs  by  it  the  prop 

ty  and  Intereft  fhould  be  reduced  to 

Teftator's  behoof.    That  thus  it  is, : 

alfo  proved,  as  to  me  it  feems,  by  J 

Cafe  of  Mortgage  of  Inheritance ,  u]  i 

vvhich  the  Heir  making  payment ,  J ' 

cording  to  the  Condition ,   is    not  n  / 

in  as  a  new  Purchafer,    but  as  Hej 
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A3  he  (liall  have  ^ his  Age  J    and  be  in 
iid  even  for  this  Land  5   yea  ,  it  iliall 
:  Affeti    in  his   hands  tbi'   fatisfa^lion 
'  "his  Father's,  as  other  Ancettors  Debts i 
lich  in  Come  vefpedl  is  a  harder  Cafe 
•  en  that  of  the  Executor  i    for  he  hath 
\ins  to  fatisfie  himfelf  of  the   money 
isburfed  ^  either  out  of  the  thing  redee- 
led,  or  other  goods  of  bis  Teftator^  but 
:  Heir  hath  no  fuch  means.     Yet  it  will 
t  asked,  how  the  Executor  can  be  free 
om  mifchief :  for  if  this  thing  redeem- 
d  be  intire,  as  the  Cap  or  the  Leafe,  the  ,, 

hole  will  be  taken  in  Execution  for  the' 
elbtor'sDebt.  To  admit  this,  yet  here 
I  one  clear  way  of  remedy ,  viz..   The 
ixecutor   may   before    fuch   Execution 
^11  the  thing,  and  fo  pay  himfelf ,   and 
etain  the  Surplufage  to' the  Teflator's 
fe;    and  the  like  of  this  is  frequent  in 
fe,  viz,,  for  Executors  to  pay  off  the 
^eftator's  Debt  with  their  own  money, 
nd  to  make  themfelves  fatisfa6lion  cut 
»f  the  Tellator's  goods.   Befides,  it  is  not 
mpolfible  that  this  redeem'd  thing  lliould 
)e  thus  in  intereft  parted,  that  anfwerably 
i^id  proportionably  to  the  Sum  disburfed 
lor  redemption ,  with  reference  to  the  va- 
lue of  the  thing  redeemed,  a  moyety, 
I  or 
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or  third  part,  or  three  parts  thereof^fliou! 
be  to  the  Executor  in  his  own  right,  ash 
own  proper  Goods,  and  the  reft  in  him; 
Executor.  As  fojito  that  A  and  B  wci 
Tenants  in  common  of  fuch  an  entir 
Chattel :  A  maketh  B  his  Executor,  ai^ 
dieth.  Now  hath  B  one  moiety  as  E) 
ecutor,  and  another  as  his  own  proper 
and  upon  a  Judgment  againft  him  as  Exe 
cutor,  that  moiety  onely  which  he  hath  j 
Executor  muft  be  taken  in  Executioi 
And  here  may  be  remembred,how  in  E]f , 
cution  of  a  Judgment,  or  levying  of  a 
Amerciament  out  of  an  intire  Chattel  ( 
more  value  then  the  Sum  to  be  levied^ 
the  whole  is  to  be  fold ,  and  the  Surplui 
fage  above  the  Debt  or  Amerciament  ] 
to  be  delivered  back  to  the  Owner.  R 
in  all  this  debate  we  mull  prefume  th 
thing  redeemed  by  the  Executor  to  b 
of  better  value  then  the  Sum  paid,  elf 
we  may  eafily  admit  the  whole  to  the  Exe 
cutor.  , 

Again,  the  Leafe  for  years  is  not  fo  in 
tire  a  thing,  I  mean  the  Land  \tt,  but  tha 
thereof  Partition  may  be  made,  yea,  in 
forced  by  Aaion,  between  Joint-tenani 
and  Tenants  in  common.  Bat  here  will 
beobjeaed  the  Cafe  of  Redemption  bj 

th^ 
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;  Daughter  and  Heir,  who  though  flie 
h  a  Brother  born  after,  fo  as  now  flie 
no  logger  Heir,  yet  fhe  ihall,  as  the 
ok  faith,  retain  the  Land  redeemed 
f  )iTi  theHeir  as  a  Perquifite  or  Purchace. 
l\  for  this,  (  which  I  will  not  oppofe)  the 
Iv  fo  frameth  to  the  favour  of  the 
Jjaughter ,  becaufe  of  great  mifchief  to 
I'r,  if,  being  ftrippedof  the  reR  of  the 
Jheritance  by  the  birth  of  a  Brother,  fhe 
iould  alfo  lofe  that  which  her  money 
I  d  redeemed  ^  without  having  any  re=- 
1  idy  to  have  her  money  again  or  any  re- 
ompence  for  it.  But  in  the  other  Cafe 
1  ere  is  no  fuch  mifchief,  for  that  the  Exe- 
.  iter  may  pay  himfelf ,  as  hath  been 
ewed. 

Now  on  the  other  fide  ,  if  the  Cafe 
all  be  underftood  that  the  Redemption 
as  by  payrilent  after  the  day,  then  will 
eafily  admit  that  the  property  or  inte- 
nt is  m  the  Executor  to  his  own  ufe  1 
:  that  the  Condition  now  haVing.no 
Dvver  to  reduce  it  back^  or  to  operate 
ly  thing,  it  is  rather  a  Re-emption 
len  a  Redemption  ,  fince  it  was  at  the 
Vili  of  the  Mortgagee  to  difpofe  it  at 
is  pleafure  5  and  any  Stranger,  as  Well 
s  the  Executor^  might  thus  bate  redee°^^ 
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medjZ'i^.  repurchafed  it  :  therefore  one!; 
Equity,  and  not  Law,  in  that  Cafe  cai 
make  any  part  of  the  value  Affets  in  hi 
hands.  And  foalfo,  I  think,  ifvveiliouk 
admit  in  the  other  Cafe  of  payment  at  tbo 
day  that  the  property  of  the  Chattel  is  tc 
the  Executor  as  his  ovvn  ,  and  not  hi: 
Teftator's  goods^  no  part  of  Surplufage  o 
value  can  in  Law  be  Ajfets ,  howfoever  ir 
Equity. 

Laftly,  if  the  Executor  redeem  by  pay- 
ment at  the  day  with  the  Teftator's  om 
money  or  goods,  none  will  doubt  but  tha' 
the  thing  redeemed  is  in  him  as  Execu- 
tor, and  the  money  by  him  paid  for  Re- 
demption is  well  Admmiilred ,  the  good; 
redeemed  being  of  better  value.  But  thii 
way  it  makes  no  difference  whether  th( 
whole  value  of  the  goods  redeemed  iTial 
be  held  Ajfets-,  and  the  money  paid  fc 
Redemption  (iand  drowned  therein  ^  o\ 
that  that  Sum  be  ftill  adjudged  in  the 
hands  of  the  Executor  as  Ajfets ^^v^^  onel) 
the  Surplufage  of  the  thing  redeemed  o- 
ver  and  above  the  Sum  paid  for  Redem- 
ption* 


Thing 
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lings  accrpied  hy  Covenant  or  Ajftimftion* 

A  covenants  with  5  to  m^ke  him 
a  Leafeof  fuch  or  fuch  Land  by  fuch  a 
^k ,  and  B  dieth  before  the  day  ,  and 
ore  any  Leafe  made  5  now  muft  A 
ke  the  Leafe  to  the  Executor  of  5, 
a  i  the  Leafe  fo  made  to  him  fliall  be  in 
[n  as  Executor  ,  and  confequently  asr 
4ets:  This  is  proved  by  the  Judg- pjo^.^,^^ 
r  :nt  in  the  Cafe  between  Chapman  and 
l  ilton  in  the  late  CJueen's  time.  Yet  I . 
(nfefs  that 'it  is  not  expreffed  in  x)\^ 
Jpfolution  of  this  Cafe  that  this  Leafe 
ipuld  be  A^ets ,  but  that  the  Executors 
iould  have  the  Term  as  Executors, 
\  uch  implieth  as  much  in  my  under- 
i  :nding ;  and  the  Declaration  whereupon 
\t  Defendant  demurreth  fets  forth  the 
I  each  of  that  Covenant  to  be  in  retarda'- 
i  me  execmionii  Tefiamenti;  fo  as  the  dam- 
age»  thereupon  recovered  ,  viz,*  330 1, 
ere  AJJets^  and  confequently  alfo  ihould 
le  Term  have-bin  in  lieu  and  recompence 
hereof  thefe  Dammages  were  given.  The 
ke  Law,  if  A  affume  upon  good  confi- 
sration  to  deliver  in  to  B  by  fuch  a  day 
Q  quarters  of  Malt,  or  fomany  Loads  of 
I  3  Coals 


W8  rle  Office  of 

Coals  or  Wood,  or  any  other  Wares  c 
Merchandife,  and  this  is  not  performs 
in  the  life  of  5,  but  after  to  hisExeci 
tor;  itiliall  be  to  him  as  Executor,  ar 
fhall  btAfets  in  his  hands,  as  well  as  t\ 
money  recovered  in  d.immjiges  for  ^i 
performing  Inould  have  been. 


Of  things  accrued   hy  Remainder  or 
Increafe, 


I 


F  a  Leafe  be  made  to  one  for  life,  tj 
Remainder  to  his  Executors  for  yeal 
and  he  dieth^  this  will  be  Affets  m  4 
hands  of  his  Executors,  though  it  W(3| 
never  in  the  Teftator,  as  was  in  the  la- 
terend  of  the  late  Queen's  time  relolve 
by  three  Juftices ,  the  Lord  Anderfi 
onely  being  of  a  contrary  opinion  :  an 
there  it  was  faid  that  Cranmer^'s  Cafe 
wherein  the  contrary  in  effe6l  was  refo. 
ved,  was  of  little  Authority,  for  that  ther 
werefirR  two  Judges  againft  two,  filial 
ttx  Mounfon  changed  his  opinion,  upo.n 
conceit  that  there  the  Eftate  was  by  m 
ot  ufe,  which  could  make  no  difference 
Like  Ljw,  where  a  Leafe  for  years  is  b 
Will  bequeathed  to  A  for  life,  andaftc 
to  B^  who  cfieth  before  A  •  although  B  ne 
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had  his  term  in  him  fo  as  that  he 
Id  grant  or  difpofe  it  ,  yet  fhall  it 
:in  his  Executor  as  his  Goods,  and  be 
^;hs.  As  for  a  Remainder  for  years  fo 
ij  :he  Teilator  that  he  might  grant  or  dif- 
pieit  at  his  pleafure,  no  doubt  can  be 
tllreof;  though. the  fame  itW  not  in 
f  fleirion  to  the  Te(htor  in  his  life-time, 
}jt  no  fcruple  nor  doubt  can  be  but  that 
t  s  IS  A^ets  to  the  Executor,  even  whalft 
i  fontinues  a  Remainder ,  and  before  it 
feth  into  poffeflfion,  becaufeit  is  pre- 
i  itl  y  valuable  and  vendible. 

Nor  much  of  other  nature  to  thefe  are  „  ^.6.350 
XI  Cafes  where  the  Executor  merchan-  {^;f^^'^"2- 
cdng  with  the  Goods  of  his   Teftator 
I  iketh  gain  thereof. 

So  if  the  Sheep  or  other  Cattel  of  the 
'iftator  do  breed,  viz..  bear  Lambs, 
(lives,  Colts,^^.  after  the  Teftator 's 
<;ath,  even  thefe  which  were  never  in 
\z  Teftator  lliall  yet  bQ  Aptsy  and 
j  the  Wool  growing  upon  the  Sheep 
ter  the  Teftator's  death.  But  ^  there  is 
<ie  Cafe  worth  the  conftderation ,  and 
orthy  of  fome  doubt ,  as  I  think,  and 
lat  is  this  :  One  leaveth  to  thcExe- 
itor  a  Leafe  for  years  of  Land  worth  20 
3und  by  the  year  ,  and  the  Executor, 
I  4  keeping 
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keeping  this  in  His  own  hands  one  yti 
after  the  Teftator's  death ,    doth  mak 
thereof  thirty  pound  in  cleav  gain  abo\ 
all  charges  *,  now  whether,  as  to  a  G« 
ditor  5  this  whole  thivty  pound  fhall  t 
y^j/ff;,  or  one!  y  twenty  pound.     And." 
Cafe,  (imply  tlius  put,  ll-iall  be  underft 
of  an  occupying  and  manuring  with 
any  ttock  of  the  Tefhtor's ;    and  thi 
if  the  Executor  did  ftock  it  with  his  o\v 
sheep  or  other  Cattel  ,  as  he  muft  hav 
born  the  loffe  by  rot  or  death,  fo  is  it  vaft 
fon  that,   it  the  Manuvance  prove  gafl 
full,   he  reap  the  fruits  thereof  in  re 
compence  of  his  adventure  ,  and  of  hi 
indull:ry  ,    skill ,  and  good   Husbandry 
But  if  the  Teftators  ftock  of  Sheep  and 
Cattel  were  (as  of  necefilty ,  or  forth, 
better  advantage  of  the  Teftator's  Eftat^i 
continued  upon  the  Leafe-Land,  then  i 
it  reafon  that  the  gain  or  lofle  ,  whether 
foever  of  them  God  fendeth,  do  redounc 
to  the  Teftator's  Eftate.     Like  Law  (as! 
think)  if  an  Executor,  finding  that  he  can- 
not inftantlyafter  the  Teftator's  death  le 
the  Leafe,I,and  near  the  value^/nall  there 
fore  buy  feed-Corn,  and  hire  the  Plowing 
&c.  Bat  it  may  be  faid^that  the  Leafe  hatt 
one  entire  valuation  at  thefirft  upon  the 

Apprairi?" 
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raifement.  To  this  I  anfwer^firftjthat    / 
value  upon  the  Appraifement  isnot 
ding,  nor  much  refpe6led  at  the  Com-^ 
}i  n  Law  :  if  it  be  too  high,  it  iliall  not 
Ip  jjudice  the  Executor  •?  iftoolovv,  fhall 
' '  advantage  him  :  but  the  very  value 
tuod  by  Jury,  when  it  comes  in  queftion 
v  ether  the  Executor  have  fully  Admjni- 
ed,  or  have  y4f[ets  or  not,  is  that  which 
Dinding.     Next  I  fay ,  that  if  a  long 
afe  come -to  Executors  o[  Land  worth 
hundred  pound  by  the  year,  and  no  (ale 
•imade  thereof  by  the  fpaceof  a  year  or 
lore;  now  the  term  continuing  of  the 
;  ce  value  as  at  firft  ,  it  is  no  reafon  but 
■  is  hundred  pound  raifed  the  firft  year 
lould  go  towards  the  payment  of  Debts 
]d  Legacies,  rather  then  any  of  them 
lould  be  unpay'd.  Thefe  things,  I  mean 
le  knowledge  of  them,  are  ufefull  two 
ays,  viz.,    Firft,  to  give  light  to  Exe- 
Lito-rs,   to  difcern  what  unto  them  of 
ight  pertains  :  Next,  to  fhew  untoCre- 
itors  and  Legatees  what ,  and  how  far, 
lings  fhall  be  AJfets^  that  is  to  fay, 
joods  to  enable,  charge,  and  bind  Execu- 
ors  to  pay  Debts  and  Legacies.  Forvvhat-^ 
oever   any    of  thefe   ways  cometh  to 
he  Executors  from  their  Teftator,   or 

is 


12  2  the  office  of 

is  recovered  by  any  of  thefe  Actions,  fli.; 
be  in  their  hands  Affets ,    the  cort 
charges  of  recovering  deduced. 


CHAP.    VII. 

what  manner  of  Interefi  an  Exicmor  h^A 
in  his  Tefiator's  Goods  and  Chattels y  an  \ 
how  different  from  the  common  Intert^\ 
which  they  or  others  have  in  their  ow 
proper  Goods*.  .1 

i\ 

npHE  Intere/1  which  an  Executor  hat; 
-*-  (as  Executor)  in  the  Goods  of  hii 
TeRator  is  much  different  from  thil 
abfolute  ,  proper  and  ordinary  Interef" 
which  everyone  hath  in  his'own  prope 
Goods,  as  may  vvell  appear  in  and  by  theft 
Points.  Firft  ,  Although  a  Stranger 
take  away  thefe  goods ,  the  A6tion  oi 
Trefpafle  for  the  Executor  is  of  gene- 
ral form  )  Q^are  bona  fna  cepit  ,  calling 
them  his  Goods,*  whereas  a  man  outlaw- 

24  E.5-/.35.  ed  in  Debt,  &c,  or  convict  or  attainted 
of  Felony  or  Treafon ,  fovfeiteth  all  his^ 
own  Goods,  yet  thefe  which  he  hath  2k 

%2  H.6.34.  Executor  fhall  not  be  forfeited.  If  i 
Villain  be  made  Executor ,  his  Lord  can- 
not 
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.ake  thefe  Goods  ,  though  he  may  take  LJ.t^-^'f^»  vh- 
he  Villain's  own  Goods  :  and  for  ta-  42.10E.4. 

<\  I  fuch  goods,  ov  for  a  Debt  due  to  the  ^'^^2^1%. 
htor,    a  Villain  may  fue  his  Lord.  Areieafeof 

"Ny,  if  the  Executor  qrant  all  his  soods,  f^^  Anions 

■  1         •    •         III  !      ^   I     r-     by  an  Exe* 

ciegood  opinion  hath  beenj  that   tneie  cutor  ex- 
Vich  he  hath  as  Executor   lliould  not  ^J'^'^J^^i' 

I  -r        *    1  rill-  I  *^*'5   ^^  ^^^" 

^  ;  yea  the  Lord  I>)er  fo  held  m  the  cutor.  But 
,1.'^  Queen's  time ,  with  this  difference,  f;'.'!;4^^ 
fz/,.  Where  the  Grantor  is  named  Exe-  2eHen^, 
t  or  m  the  Grant,  there  the  goods  which  ^^^*  ^'^^ 
hath  as  Executor  Hiould  paffe  \  but  0- 
:rwi{"e  5  jf  he  be  not  named  Executor 
the  Grant.     And  that  this  opinion  is 
J  obable,  will  farther  appear  by  that  which 
loweth. 

Secondly  ,  The  Executor  cannot  by 
jII  give  or  bequeath  the  Goods  he  hath 
Executor  ;  and  if  he  die  inteftate^  and 
■  dminiftvanon  of  all  his  Goods  iscom- 
itted  to  J  Z),  yet  hath  he  nothing  to  doe 
ith  the  goods  which  the  Intelhte  had 
5  Executor  to  his  Teftator :  Thus  all  hid 
wds  reacheth  not  to  his  goods  as  Execu- 

^t*.  See  thefe  (b 

Thirdly,  Whereas  a  man's  goods  Hand  pf'J.^^  ^" 
able  to  the  payment  of  his  Debts  both  25'.  i«T/r  * 
his  life-time  and  after  •  the  soods  which  ^'^"'^  ^ 
man  hatn  as  Executor  are  not  to  bep.2oE/iz. 

taken 
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taken  in  Execution  for  his  own  Debt 
either  upon  a  Recognizance,  Statute, 
Judgment  h.id  againll  him.  And  if  flic 
a  one  die  indebted,  leaving  to  his  Execitj: 
tor  much  goods  which  he  had  as  Exec 
tor  j  thefe  are  not  Ajfets  in  his  hands  1 
able  CO  the  payment  of  his  Debts ,  biH 
onelyfor  the  payment  of  tbehrit  Teita 
tov's  Dtrbts  or  Legacies.  Therefore 
Qtio  mims  bro:ight  by  an  Executor,  lliev\ 
ing  that  h^  was  not  able  to  pay  the  King 
Debt  becaufe  the  Defendant  detains 
from  him  an  hundred  pound,  which  h 
owed  himx  as  Executor  to  J'  Sy  was  oveil 
thrown ;  for  that  it  could  not  be  intcndl 
ed,  fauh  the  Book,  that  the  King^s  Deb 
could  be  fatisficd  vvith  th.it  which  th 
Plaintiff  iliould  recover  and  receive  a 
Executor.  Whereas  a  Woman  being  pof 
feffed  of  any  Chattels  perfonal,z'/^.  move 
able  goods,  all  are  deverted  out  of  her  in 
to  her  Husband  by  her  Marriage  ,  fo  as  i 
he  die,  and  ilie  over-live  ,  they  be  no 
her's  again,  but  her  Husband's  Executor 
or  AdminiRrators  j  and  if  llie  die,all  be  the 
Husband's,  without  being  Executor  to  hi; 
Wife.  It  is  net  fo  of  the  goods  whict 
ilie  hath  as  Executor;  thefe  ftill  remair 
in  and  to  her,  if  her  Husband  die  :  anci 

i! 
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llie  her  felf  die,  for'  that  llie  hath  them 

it  were  in  another's  right^t;/-..  as  ilie 
•prefents  the  perfon  of  her  Telhtor,  her 
usband  {liall  not  have  them ,  if  he  be. 
)this  VVite's  Executor,  and  fo  Executor 

hev  Teflator. 

Laftly  ^  ~  Whereas  the  Writ  of  Trefpafs 
ems  to  make  no  difference   between 
le's    own  goods^  and  tbofe  he  hath  as 
xecutor,  that  being  a  poffelTory  Aclion  ™is  mme^ 
:  Suit  grounded  upon  the  Poifefrion ;  cneiyoutof 
It  come  to  an  Adion  of  Debt,  which  "^^^^^^l 
lore  talles  and  participates  of  the  right,  goods  were 
id  there    are  they  differenced   •    for  '^^^^"*  - 
:here  for  my  own  Debt,  when  I  fue,  the  co.?.5./.  51; 
Sfnt^mh^  Debet  &  detinetyviz.,  that  the 
defendant  owes  me  and  detains  from,  me 

lat  Summe  ;  yet  when  I  fue  as  Execu-     

Dr,  the  Writ  faith  not  Debet; ,  he  doth 
we  me ,  but  Dstinet  onely,  he  detains 
:om  me,  as  admitting  that  he  is  not  Deh- 
or to  me,  though  he  fhould  pay  me.  And 

where  I  am  lued  as  Executor,  the 
A/rit  makes  me  not  a  Debtor,  but  a  Dc- 
ainer  ;  othervvife,  where  in  my  own 
ight  I  owe,  and  I  am  fued  for  a  Debt. 
\cc0rdindy,  where  Judgment  m  an  A6li- 
)n  of  Deotis  given  againft  one  as  Execu- 
tor, It  is  not  generally  that  the  Plaintiff 
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ihall  recover  againft  him ,  but  he  fh!l 
recover  of  the  goods  of  the  Tellator  ,•  nd 
therefore  upon  this  Judgment  no  Cap 
lieth  againli  him  ,  to  inforce  him  to  i^ 
by  Arrell  of  his  Body ,  becaufe  he  is  1 1 
properly  Debton  But  if  after  it  be  i- 
turned,  thathehith  wafted  theTelbtcs 
goods  out  of  which  thefaid  Debt  ihoii 
be  fatisfied,  then,  he  having  made  biiiilt 
a  Deo  tor,  a  Capas  ad  fat  isf sciendum  ll^  1 
be  awarded  agamft  him ,  and  then  he  iln  1 
be  taken  in  Execution.  So  alio  in  io\i 
Cafes  of  falfe  Plea  pleaded  ;  for  wht! 
the  Judgment  is  de  bents  profriis  j  ti 
Plaintiff  may  have  a  Capias  ad  Jatis facie - 
34H.6.45.  dumj  and  that  Judgment  is  in  divers  C- 
fes  for  the  Dammages,  although  not  in  ra- 
ny  for  the  Principal.  As  for  the  Cafias  b- 
■fore  Judgment,in  the  mem  Procefs  agaiii 
an  Executor^that  is  becaufe  of  his  Cont- 
macy  in  not  appearing  upon  the  forir: 
Procefs. 

The  reafon  of  this  different  Interc 
between  an  Executor  and  another,  ovb' 
tween  the  fame  man's  having  Goods  • 
Executor  and  others  in  his  own  righ. 
as  aho  of  the  different  manner  oi  one' 
being  indebted  as  Executor  and  othe 
wife  in  his  own  right,  is  well  expreffc 
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j  the  Lord  Cook^'m  PinchonsC^k^viz,* 
ijcftj  that  the  Goods  which  one  hath  as 
ecutor  he  hath  not  in  his  own  right ,  co./ifc.6.88b 
tin  am  er  droit  J  that  is,  in  therignt  of  seethisaifo 
3ther,  meaning  his  Tefhtor.    Second-  ^f^J.g^"'* 
that  Executors  are  but  the  Minifters 
i  Difpenfers,  or  Diftributers,  of  their 
•ftators  Goods. 

alteration  of  Property  in  the  Executor  s 
hands^  fo  as  fome  Goods  become  his  ov^n^ 
ffhich  he  had  as  ExecHtor, 

O  this  Head  or  Chapter ,  treating  af 
the  difference  between  the  Intevett  in 
Dods  as  Executor,  and  others  had  meer- 
in  one's  own  right  and  to  his  own  ufe, 
is  not  impertinent  to  confider  how  that 
jioh  one  hath  at  the  firft  as  Executor 
ly  be  changed  in  Property,  and  become 
2  Executor's  ovvn  to  his  own  ufe,  as  o- 
II  his  Goods  which  he  had  not  as  Exe- 
ter. Here  let  us  firil:  confider  of  ready 
oney  left  by  the  Teftator  :  for  (ince 
?eces  of  money^  viz,,  iliillings,  groats, 
eces  and  half  pieces  of  Gold,  cannot 
'  known  one  from  the  other ,  it  muft 
-eds  follow,  thit  thefe  coming  to  an 
f^ecutor  from  the  Teftator,  muft  in  fome- 

fort 
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fort  be  altered  in  Property  ,  fo  as  the g 

the  Executor  ihall  be  faid   to  havef 

much  m  money  or  value ,  yet  can  it  c 

be  difcerned  which  money  in  his  h(f 

was  his  Teftator's,  and  which  his  cr 

Confequently  the  Sheriff  upon  the  f*? 

/^a^j  for  a  Creditor,  who  hath  reccr 

ed  a^ainft  the  Executor  a  Debt  o\vin£3' 

the  Tertator,  cannot  take  away  mone  ii 

Execution  as  the  Teftator's,  in  my  opi 

on.Qmrcj  if  thereupon  a  Bevaflavk  ial 

be  returned,  or  what  iliall  be  done. 

But  what  if  the  Telhtor  were  ind^t 

2E/.Dy.i8<.  ^^  ^^  ^^^  Executor,  or  if  the  Executor  c 

This  divers*  having  ready  moncy  of  the  Tefi-ator'sc 

firmt'  '^'     otherwife,  iliall  pay  a  Debt  of  the  Te  a 

20  Hr.7. 4.     tor's  with  his  own  m.oney,  what  fhall  v 

59.^^^*^,?  fay  of  the  Converfion  or  Alteratioic 

E/.Dy.ii;.  {q^^q^  of  thc  ^oods  from  bein^  his  as-Ee 

pL  2.  a,      cutor,  to  be  his  meeriy  in  his  own  u^i 

Hereof  I  have   iliewed    elfewhere  .r 

conceiving,  which  is  briefly  thus  *,    I'l 

except  either  he  have  in  his  hands  mc 

of  the  Teftator's,  (for  of  that  it  is  ei 

to  make   a  proportionable  change  )  .-. 

unlefs  thefumme  to  bim  owing  froinn! 

Teftator  ,  or  by  him  paid  forhisTe 

tor,  amount  to  the  full  value  of  all  k 

Tdhtor's  Goods  in  his  hands,  or  dox' 
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jied  the  f^me,  no  Alteration  can  be,  iintill  . 
|)me  Election  ou  Declaration  by  the  Exe-  ^[''^•554»Sq 
por  made  which  of  the  goodsl ,  not  ex-  inmoney^^ 
l^eding  the  Debt  unto  him,  he  will  have  l^g^u^^^® 
i)behisoWn:    For  where  th^  Tefhtor's 
)ods  exceed  this  Debt  to  him,  the  Pro- 
fetyof  all  cannot  be  changed  •  and  of 
[hat  part  lliall   the  Law  adjudge  the  •   - 

iiange,  till  choice  by  the  Executor?  It 
,  good  therefore  for  him  to  doe  as  the 
lother-Guardian  in  Socage  ,  who  is 
)  endow  her  felf,  calling  her  Neighbours, 
yd  expreffing  to  thcQi  which  part  of  the 
^wA  llie  will  have-  for  hei*  Dower.  So 
t  the  Executor  doe.  But  let  him  take 
ed  that  his  Eledion  or  Declaration  ex^ 
'ed  not  his  Debt,  left  it  be  void.  And 
iat  fuch  paitiailar  Election  is  to  be  see  5,5  e/^ 
ade,  feems  to  me  proved  by  the  Cafe  of  ^y^*^  ^^7* 
[£.4.  fo/.  21.  where  the  payment  of 
oney,  and  detaining  or  taking  of  a  Horfe 
•the  if eftator's, is  mentioned.  But  Chah^ 
kre  fays,  this  cannot  be  done  without  the 
l>rdinarie's  Affent.  And  the  Reported 
iiinks ,  though  the  Ordinary  do  affent,  yet 
jie  Property  fliall  not  be  turned  into  the 
Ixecutor  as  his  own* 

K  Aaotbsif" 
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Another  Alteration  is  of  the  profits  is 

Leafe  come  to  the  Executor    from  I 

Tertator  :    For  fince  no  more  theijf 

fliall  ftand  in  the  Executor  as  Afets  tv 

fo  much  onely  as  exceeds  the  yearly  vxc. 

according  to  the  refolution  in  HargrM 

Cafe,  it  muft  needs  follow  that  the  r^ 

due  of  the  profits  muft  be  the  Executes, 

he  paying  the  Rent  out  of  his  own  pni: j 

Cc.i./.3i.b.  as  that  Cafe  refolves  in  confequence^zi. 

that  he  fball  be  fued  for  it  in  the  Be . 

and  in  the  Detinetomly  as  for  theR:i 

due  before   the  death  of  the  Teftar 

Thus  though  he  have  the  Leafe  as  Exe: 

tor,  yet  part  of  the  profits  are  meerljii 

own,  not  as  Executor. 

And  looking  back  upon  this  Cafe,  fi 
maydifcern  aneceflity  fometimes  ofi 
Executor's  paying  with  his  own  moi 
for  hisTeftator's  Debt  :as  where  the'- 
ftator  being  to  pay  a  Rent  at  MichasLi 
or  our  Lad)-day ,  he  dies  a  day  or  fi 
before,  or,  to  put  it  more  clearly 
day  or  two  after  theFeaft,  not  leav, 
any  goods  to  pay  the  Rent ,  other  t ; 
the  future  profits  of  the  Leafe.  Uc 
unlefs  that  the  Executor  will  fori 
the  Leafe,  he  muft  lay  out  of  his  own  ni 
ney. 
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ovv  if  va  this  and  other  like  Cafes  he 
ould  not  doe  this  untill  he  had  uirder  Seal, 
ir  by  a6l  in  the  Court  Spiritual,  an  Affent 
f  the  Ordinary^  it  would  be  anextraor- 
inary  trouble  to  Executors. 
I  finde  alfo  tempore  Hen.  7.  another  20  h.  7.^.50 
lean     of  altering  Property  ,    to  wit , 
■j/here  a  fieri  facias  comes  to  the  Sheriff 
'io  fell  or  levy  a  Debt  of  the  Tefta tor's 
^'  :oods  j    no'.v ,  faith  the  Book  ^  may  the 
;:xecutor  bay  thefe  goods  of  the  Sheriff 
':  s  well  as  another ;  and  if  he  do,  the  Pro- 
perty which  he  had  as  Executor  lliall 
i'e  turned  into  a  Property   />  j.nre  fro-" 
lirio, 

\  If  an  Executor  amongft  his  Teftator's 
;oods  find  and  take  fome  not  his  ,  and 
fter,  thefe  being  claimed  by  the  Owner, 
^/ho  left  them  in  the  cuftody  of  the  Te- 
tator ,  the  Executor  not  crediting  the 
laim,  'ftill  keeps  them ,  and  the  Owner 
hereupon  recovers  damages  in  an  Action 
it  TrefpaCs^  or  of  Trover  and  Converiion^ 
low  (  and  fo  in  all  other  like  Cafes )  are 
'hefe  goods  becom,e  the  Trefpaffor's  in  aojr.^. 
property^  becaufe  he  hath  paid  for  them  :  Keiw^c^.s^* 
therefore  it  is  not  (frange^  if  in  like  man- 
^er  an  Executor,  paying  out  of  his  own 
3urfe  for  or  in  lieu  of  the  Teftator's 
K  %  goods, 
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goods  ^  have  fo  much  of  them  (  whe 
BO  certainty)  changed  in  property, ai 
become  his  own.     This  is  but  put  as 
inftance  underftood  with  the  exceptio 
and  cautions  precedent* 


CHAP.   VIII. 

Of  fome   cafes  and  queflions  hetrveen  ti 
Executor  and  the  Hdr* 

TH  E    Executor  may  in  convenieS 
If  other'  ^^^^    ^^^^^   ^^^  Teftator's    deai 

goods  ?akcn  enter  into   the  Houfe  defcended  to  tl 

tR^^lie's    ^^^^  '    ^^^   ^^^    removing    and  takir 

ex^edV*    away  of  the  Goods  ,  fo  as  the  door  I 

Vifiib^'    open,  or  at  leaft  the  key  be  in  the  dooi 

imr.elo'.  It  and  this  I  underftand  *of  the  door 

'^^^P^^*'^-  each  Room.    For  although  the  door 

entrance  into  Hall  and  Parlour  be  ope 

the  Executor  cannot  by  that  juftifie  tl 

breaking  open  of  the  door  of  any  Chan 

ber  to  take  goods  there,  but  onely  ma 

take  thofe  in  the  Rooms  which  be  opei 

And  this  is  proved,  as  to  me  it  feem; 

by  the  Cafe  of  the  Cfieft  with  Evidence 

which,  faith  the  Book,  the  Execute 

ma 
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liay  take  and  put  out  the  Deeds,  delive- 
jng  them  to  the  Heir,  vU*  the  Cheft  be-  43  E'5»24. 
hg  unlocked  ,  as  I  underftand  it.     Now  makW^l^' 
Chamber  or  other  Room  within  a  houfe  ^^-  if  it 
)cked  is  an  inclofure  of  better  refped    ^  ^^  ^ ' 
len  a  Cheft.     But  if  the  goods  be  not  Plow,  com, 
:moved  within  convenient  time,  the  Heir  *^°* 
:ay  diftrain  them  as  damage  feaf ant. 
Where  the  Teftator  recovers  Land 
id  dammages,  or  a  Deed  and  dammages, 
I  dying  before  Execution,  the  Heir  (hall  ,^^/' 

^  •  r  1        T        J  T>,.       1      43E«3  3.2. 

ive  execution  for  the  Land  or  Deed ,  ioE^.4.5,6. 
id  the  Executor  for  the  dammages  :  t)ut  g^cud^n^^ 
imf,  Edward,  4.  it  is  faid ,  that  untill  firft. 
leHeir  fue  a  Scire  facias  y  the  Execu- 
ir  cannot  fue  Execution  for  the  damma-     > 
1%. 

-If  a  Creditor  be  made  Executor  by  his 
ebtor ,  and  pay  himfelf  part  out  of  the 
oods,  he  cannot  fue  the  Heir  for 
e  reft,  becaufe  the  Debt  cannot  be  ap- 
jrtioned  ;  but  otherwife  he  may,  faith 
'eBook  :  yet  Quaere ^  if  he  do  take  upon  ^^  ^  "^ 
m  the  Executorftiip ,  and  have  goods 
fficienttopayalL 

If  a  Debt  be  recovered  againft  one  who 
eth  before  Execution  fued,  leaving  goods        • 
fficientto  f^tisfie  •    now  fhallnot  the  7f^»4./.?r. 
and  defccnded  to  the  Heir  be  char-  J^eBro.s^, 
K3  ged    " 
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ged  therewith ,    nor  by  like  reafon  z\ 
Land  conveyed  after  Judgment. 
co./.3,/.9o.      See  a  good  difference,  where  Land 
purpofe  fee  ^^^^^^y^^  ^P^'"'  Condition  of  piymenti, 
more,  LittL  the  Vendor,  his  Heirs,  or  Alfigns,  and  t 
i>ylr^2Su'  ^^^^^  before  the  time,  and  where  it  is  to h 
Plow.  Com.  paid  to  the  Vendee,  his  Heirs  or  Alfi^J 

31 H.  7,4.  ^^^  h^  d^^^h  ♦  1^^  ^^""^  fii-'^'^  ^''^f'^  paym4 
rhall  be  to  the  Executors,  but  not  in  t, 
other. 

what  things  pertain  to  the  Heir  ,  2 
what  to  the  Executor  ,  is  before  (hew! 
As  for  Froivid^s  opinion,tbat  where  goc 
be  mortgaged  upon  condition,  th.it  if  ! 
Heir  or  Executor  piy,  d"'^.  here  if  t; 
Heir  make  payment ,  h"  lliould  hive  i 
Goods,  I  fee  not ,  for  my  part,  how  tl 
can  be. 


A  UireBory  for  the  following  ChapteJ 

A.  All  ("  as  hut  ane  )  refrefent  the  T eft- 
tor*  s  perfon^  and  mufi:  joyn  a?^d  he  joyd 
in- Suit  j   &  e  contra. 

B.  where  one  alone  mt^fl  anfpver  Suityaf 
hove.  : 

C.  Wh^  (hey  djfn  in  Pleay  the  left  P:l 


^ 
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he  taken)  hut  one  may  confefs  alone. 
K  Oncy  as  well  as  ally  may  giveAffenty 

or  releafe  the  whole* 
.  One  cannot  give^nor  releafe  to  another  y 

nor  divide, 
\.  The  foffefion  of  one  is  the  fojfe/fm  of 

'/I)  to  what  furpofe.  _ 
jf.  //  the  SurvivoHT  die  Intefiate^  the  Te- 
\  ft  at  or  islnteflate^  though  the  other  Exe^ 
;  cutor  left  an  Executor^ 

i  Executor  included  in  the  per/on  of  the 

Teftator,  and  refrefenti  it^is  his  Af- 

fignee ;  all  one :  &  e  contra. 
.  What  change  hy  death  of  the  Teftator^ 

touching  proceeding  in  Suit* 
Proceed  to  or  in  Execution  ,  where  with- 

out  Scire  facias. 

I.  Whether  the  Executor  ftand  in  his  own. 
-efualityy  or  his  Teftator\\ 
h  Where  one  alone  mayfue. 
).  In  Suit  for  them  >>  fnch  as  will  not  joyn 

/hall  he  feveredy  and  the  other  may  fue 

and  frofecute  alone :  Confeqnents  inde, 
.  Death  ef  one  Executor )  Plaintiff  or  Be- 

fendant)  where^ abates  Writ* 
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Are  as  on^ 
perfon ; 
therefore 
cannot 
plead  feve- 
ral  Plaas  in 
Abatement. 
57  H.6.17. 
59  H.6.44* 
38  E.  3.  9 


CHAP.  IX. 

Hob;  Executors  ftuni  hetvteen  themfek 
and  in  refrefentation  of  or  relation\ 
the  Teftiitor  y  as  his  Ajfignee  or  I 
futy^  or  as  thejame  ferjon  mth  hi>'^ 
and  where-,  and  to  what  ptirfofe.,  as  ot  r 
terfons. 

FIrfl: ,   all  oF  them  do  reprefent    z 
perfon  of  the  Teftator,    and  the:- 
fore  mull:  they  all  joyn   in  Suit  ag^i 
'    others ,  and  in  Suit  by  others  they  m  t 

Bro.E>:.i3.  be  all  made  Defendants  ,  or  at  leaii  d 
Bro.Ex.20,   ^^^j^y  ^^  ^^^^^  ^^  ^^  Adminilkr  :    r 

Thetefre  '  thoush  the  ExecutoiS  themfelves  mil 
iZd™  take^  notice  by  the  Will  bow  n- 
pieadstbat  ny  Executors  there  be,  and  muft  fraii 
*5hVr^Exe.  their  Suit  accordingly;  Creditor^  ai 
cutor  not  Strangers  n:;ed  nor  take  notice  of  a/ 
more  then  do  Admimfier  ,  and  e>:- 
cuti  the  cfHce  of  Executors.  F 
<his  reafon,  as  I  take  ir,  in  the  time  i 
King  iff'^.^r./ the  third,  A^ijjere  two  Ex 
cutors  were  of*a  Term,  and  the  Reven 
on  was  granted'by  Fine^  mentioning  b 
one  Termer^  and  tli?renpon  a  Qjiditi> 

dm 


fuedj  muil 
plead  that 
he  did  Ad- 
minifter. 
9  K.6.44. 
Bro.1J.33 
H.6. 58. 
Bro.2o. 

c!it7/;at  5. 
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iifftiit  accordingly  brought  againft  that 
i)nc  Executor;  this  was  hdd  good  enough, 
hough  the  other  Executor  was  not  named 
n  the  Suit :  belike,  becaufe  that  one  (who 
ndeed  was  the  Teliitor's  Vv^ife  )  did  one- 
y  occupy  th^  Land,  and  take  the  profits 
hereof;  forelfe,  finceall  the  Executors 
loreprefenr  the  Tettator's  perfon^all  muft 
lave  been  named.  Therefore  did  the 
fudges  refolveinthetime  ofi7^«.4.  that  ^^^^\^l 
ivbere  a  LefTee  for  years  made  two  Exe- 
cutors ,  and  one  of  them  vvas  diftrain^d 
)ytheLord  forRent  5  vvho  avowed  upon 
chs  LefTor ;  th.^t  Executor  lliould  have 
Aid  of  his  fellow- Executor,  to  the  end 
that  both  mipht  have  Aid  of  the  LelTor, 
;vhich  one  alone  could  not.  And  upon  A. 
this  reafon,  viz..  that  the  Executors  re- 
prefent  the  perfon  of  their  Teftator  as 
one  pei^on,  (for  fo  fpeaks  the  Parlia--  9E^»5'^*5* 
ment )  it  was  enabled  in  the  time  of  £^-  ■^' 
mrd  the  third,  that  the  Executors,  though 
never  fo  many,  ihall  have  but  one  Eflbyn, 
either  before  appearance  or  after,  becaufe 
their  Teftator,  whofe  perfon  they  repre- 
fent,  could  have  had  no  more. 

It  IS  farther  alfo  enadted  by  the  faid 
Statute,  that  wh.^re  two  or  three  Execu- 
tors or  more  be  ^  they  being  fued  in  an 

A6lion 
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B. 

But  not,  it 
he  appear  at 
the  fum- 
,m^Sji  £.4. 
1.14.  tf,4./. 
II.  But  the 
Plaintif 
niuft  declare 
agaiaft  all. 
He  need  notj 
but  he  may 
admit  ano- 
ther to  ap- 
pear arid 
plead  after. 
7  H.4. 12. 
But  Procefs 
muftbe  con- 
tinued a- 
gaiiift  a/]. 

Executors 
of  Executors 
by  Equity. 
30  H.6.45. 
Bro.  Exic, 
99.  28  f7.  6. 
/.4. 14  H.  4. 
23,24.  Sa 
negatively. 
22  H.6.f,i, 
28  f/.6.f;4. 
3  ff.6.35.  a. 

39  E-  3-  5. 
There  it  is 
notmseriy 
as  Execu- 
tors^it  is  out 
of  the  Stat. 
II  H.4.69. 
as  if  mDcb* 
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;A6lion  of  Dtbt,  though  all  do  not  appe^^ 
yet  fuch  one  of  them  or  more  as  doth  \ 
do  appear  at  the  Grand  Di^refs,  lliall  ai| 
fvver  alone  without  his  or  their  Compan 
ons.  And  this  Statute  hath  been  taken 
Equity  in  three  refpecls. 

Fnll,touchingthePei'fons;  that  itfhij 
extend  not  to  Executors  onely,  but  alfo 
Executors  of  Executors ,  yea  to  Adminj 
ftrators  allb,  5  though  ih^  Stat,  fpeak  one) 
of  Executors. 

Secondly,  touching  the  Adion ;  when 
as  the  Stat.- fpeaks  onely  of  the  Ad  ion  c| 
Debt ,  it  IS  taken  by  Equity  to  extend 
other  Anions ,  as  the  Writ  De  ratiomU\ 
fane  honorpim  ,  and  Detinue  :  yet  pev' 
hips  this  latter  x\(fl:ion  will  be  faid  not  tc 
be  maintainable  agiinll  Executors  fo.i 
their  Teftator's  a6l ,  but  for  theit  owil 
onely.  But  we  are  not  yet  come  fo  fa| 
as  to  determine  what  is  maintainable^ 
but  whether,  before  all  the  Executors  del 
appear  ,  he  or  they  vyhich  have  ap- 
peared Ihall  be  put  to  anfwer ;  and  fc| 
to  bring  it  to  Decifion  ,.  whether  th( 
Aft  ion  be  maintainable  or  not.  I  thinl 
alfo  that  in  the  Aftion  of  Covenant 
and  all  other  Actions  againft  Execu-*- 
tors  as.  Executors ,   he  which  appear etb 

muft 
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<ft  anfvver  without  his   Companions  1  ^  ^^v 
)Ugh  the  greater  opinion  in  the  Ujta-  3. 22.   so 

^igefmss    were  contrary  touching  the  lfj^'^°\ 
|:t]on  of  Covenant.  But  as  for  the  Snh-  2c*.  in  sd, 
na  agamd  the  Executors ,  which  is  to  ^^l;^l^l^^ 
ike  them  to  anfvver  to  a  Suit  in  Equity,  Defendant 
jt  hath  been  temf,  E.  4.  taken  to  be  out  Jh'drTuk.^^ 
the  reach  and  intent  of  the  Statute.  So  47E.3.22*. 
b  of  l\\tLatitM  in  the  Kings  Bench,  as  ^^^/X!.^ 
IS  held  in  the  fame  King's  time  i   ex-  mative. 
.pt  all  the  Executors ,  making  up  the  ^  |;  4-  5-^ 
lole  reprefentative  Body  of  the  Tefta-  13. 
r,be  in  the  cuftodyof  the  Marlnall,  one  ^^^^^^^ 
.more of  them  who  are  there ll^all  not  jcic.Ke^is. 
u  inforced  to  anfwev :  and  fo  was  it  alfo 
tely  held  in  the  KingsBench  ^    where 
lalier  Juftice  Hmghton  gave  an  excel- 
;nt  reafon  that  this  Cafe  is  out  of  the 
id  Statute,  z;/-?,.  for  that  this  Writ  doth 
ot  mention  any  Debt  J  or  name  the  De- 
mdant*s  Executors. 
Thirdly  and  laftly ,  that  Statute  is  ex-      B. 
ended  by  Equity  to  other  Writs  or  Pro- 
efs  :  for  where  the  Statute  fpeaks  onely 
f  tl#  ^rand  Diftrefle  ,  and  the  Execu-  ^  ^i4.  i. 
ors  appearing  thereupon  j    it  hath  been 
nany  times  ruled,  that  when  he  or  they 
ppeav  upon   the  Attachment  ,    Ca.)ias 
Vi^  Exi^e/it^    anfwer  murt  be,    thoueh 

the 


I40  I'he  office  of  | 

B.        the  reft  appear  not  5  for  fo  the  word  13 

ct  ^'   flrefs  IS  taken  for  all  compulfory  mear 

Or  if  but    Qj;  eiiforccment  of   Appearance.     B 

one  appear,        i  i        ^  it 

e8Fi.6./;564  vvhere  the  Statute   reacneth  not  ,  vi 
3udsment      ^^[^0^-,  ^]^^  Proccfs  is  determined  asiir 

agamltall.  1       .->,     1  ,      ^1 

See  9  £.4.  one  or  more  as  by  Outlawry,  c^r .  the, 
12,15,14.     xht  reft  muft  anlwerbyth^  rules  of  d 

Where  By      ^  •    x.      ■       i. 

whoisn-jt  Commo/1  Law*). except  it  be  m  theca 
-^imr°rue'd  ^^  Husband  and  Wife  Executors  ,  f< 
Stii^,and  there  che  Wife  cannot  anfwer  withoi 
Bconreii^ech.  her  Husband ,  nor  doubtlefs  can  he  witl 
YeL7£4?7.  o'^^t  her,  where  llie  and  not  he  is  Exe 
f^^in^pieas  ^'^^^^' ;  ^^^^  vvhere  both  be  Executors 
notdiiato-  there  he  may  anfwer  without  her  ,  bi 
^y*  ^  not  llie  without  him.  When  Executor, 
7H.6./.6.   as  Defendants  have  appeared,  if  any  on! 

mor^.^^if  ^^  ^^^^  ^^'^^^  confefs  the  Adion  ,  thi 
theyreco-  binds  and  concludes  the  reft  ,  but  i 
of'th^em  "^^  one  will  plead  oneiy^a^^  the  othe. 
prays  a  Ca/-.  another,  that  (fay  fome)"*^ij^^be  receivec 
the"^o[be?  a^  which  is  bcft  for  the  Teftator's  ftate :  f< 
Tkri  fac,  where  they  fue,  fuch  as  will  not  profecut( 
bS/'ftaif be  ^'^^^^  ^"  fevered ,  and  the  reft  without 
granted,  them  may  proceed  ;  and  in  like  mannei 
Lo'.'aJ!*  vvhere  they  pray  to  be  received  to  drfend  ' 
So  where    their  Term,  ani  one  of  them  after  makes 

the  Defen- 
dant Out-  ■  , ; 
iawed  atthe  Suit  of  two  Executors,  ani  upon  the  Scire  faeias  after  his 
Pardon  but  oHi?  appears,  31  H,7.25.  9  £.4.12,14. 

Default, 


I  an  Executor.  141 

^fault,  it  [lull  not  be  the  Default  of  all. 
It  the  reft  >  or  he,  if  it  be  but  one  who 
.pears,  lliall  be  received  to  uphold  the 
:fence  of  the  Term. 

Thirdly ,  fo  where  they  plead  a  Re- 
ife  to  the  Teftator  or  themfelvesjOne  af- 
c  making  Default  *,  this  iliall  not  be  nor 
ike  a  total  Default  in  the  Executors,  to 
duce  a  Judgment  or  Condemnation  a- 
inft  them.    Yet  in  truth,  each  Execu- 
r  hath  the  whole  of  the  Teftator's  Goods 
d  Chattels ,  be  they  real  or  perfc«ial, 
id  each  may  fell  or  give  the  whole.    One  21 2^.15- 
■  them  cannot  give  nor  releafe  to  the  22.^  '^'' 
:her  his  Intereil ;  and  if  he  do,  it  is  void,    d.  e. 
id  he  who  releafeth  iliall  ftill  h^ve  as 
uch  Intereft  as  he  to   whom  he  re- 
afed,  becaufe  each  had  the  whole  he- 
re. Upon  this  reafon  long  fince,  where 
le  of  the  two  Executors  releafed  but  hi* 
art  of  a  Debt,  it  was  held  that  the  whole 
as  difcharged.  And  fo,  if  one  Executor  ^   c. 
:ant  his  part  of  the  Teftator's  goods,  ^\^^^^^^^^^ 
affeth,    and  nothing  is  left  to  the  o-fourExecu- 
lef  ;  for  that  each  hath  the  whole,  and  J^th'S*^^ 
lere  be  no  parts  or  moyeties  between  Horre,and 
ixecutors.      Therefore    alfo  ,    though  Jfvfbur 

Leafe   for    a   thoufand    years  of    a  wie. 
loufand  Acres  of  Land  come  to  two 

Exe- 


142  ^        The  office  of 

E.      Executors  or  more,  no  Partition  o:  Di' 
fion  can  be  made  between  them ,  t 
caufe  it  is  not  between  tht^m  as  betwe 
joynt LefTees  of  Land,  where  each  he 
but  a  moyety  in  Intevei-t,  though  Poft 
fion  of  or  through  the  whole.  Amidfl 
D.       ecutors  each  hath  the  whole ,  and  the 
fore  if  he  grant  his  part ,  he  grafts  t 
whole.     But  one  Executor  may  demife 
grant  ?he  moyety  of  the  Land  for  t 
whole  term,  and  fo  may  the  other  do 
and  this  way  they  may  fettle  in  Friends' 
others  trufted  for  them.,  a  moyety  f 
each  3   either  in  feveral    or   undividec 
but  one  of  them  cannot  make  a  Leafc 
the  other  of  any  part ,   for  he  had  t 
whole ,  nor  can  one  fue  the  other  as  Ex 
cutor.  Yet  if  the  Teftator  devife  to  one 
his  Executors  all  his  Goods ,  after  fu( 
i^ebts  and  Legacies  fatisfied,  there,  aft' 
6H.  7.5.    thofe  fatisfied,  the  Executor  may  n 
the  Goods ,  and  maintain  an  Adion  ' 
Trefpafle  againft  the  other  Executor 
if  he   take  them   from  him,  and  cor 
fequently  an   A6lion    of  Detime  ,    f< 
keeping  or  detaining  them  :  but  this 
as  Legatee,  his  own  aflent  perfecting  tfc 
Legncy. 

The  pcffc^ilion  of  one  Executor  is.th 

pol 
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)ffefIion  of  all  the  reft :  fo  as  if  oneap- 
iaring  to  a  Suit,  and  the  other  making 
Jefault  invvhofe  hands  all  the  goods  be 
hich  are  not  adminiftred,  if,  I  fay  ,  here 
I  that  appears  pleads  that  he  hath  no- 
ing  in  his  hands  5  this  Ihall  be  found  a- 
linft  him  >   for  whatfoever  any  of  the  14  ff.4'i2. 
o-executors  hath  he  alfo  hath,  and  is^'''''p,^* 
I  his  poffeiTion ;  and  fo  lliall  the  Credi-  A"  muft 
)r  recover,  and  have  Judgment  to  be  fa-  TCllft'X', 
sfied  out  of  the  Teftator's  goods,  as  in  e-5-4o.  <z^^ 
is  hands.    And   therefore  if  goods  be  i?ml?'bf in 
iken  from  one ,  all  may  maintain  an  ^is  name 
aion  ofTrefpafs  thereupon;   for  the  Xo^^n™ 
ofTeflion  of  one  is  the  poue(Iion  of  all.  ^^>  nor 
ut  the  pofTefTion  of  one  ihall  not  be  fo  named^Exe. 
le  poffeflfion  of  all,  as  to  charge   the  cutor.  ^ro, 
ther's  own  goods,    whereof  more  elfe-  ':^^b2%, 
here.  f. 

Where  two  Executors  be  made^theone  -2  H?8.Bro. 
lakingaWill  and  Executors,  and  dying,  £^^'^.  149- 
•the other  die  after  Intelbte;  now  toll  39^-^-45- 
otthe  Executor  of  him  who  firft  died  be 
ixecutor  to  the  firft  Teftator^but  he  is  dead 
nteftateibecaufe  the  furviving  Executor  is 
3  dead,  and  in  him  the  Executorlliip  vvas 
/holly  and  folely  fetled  by  the  death  of  his 
dlow  before  him.   So  Adminiftration  k 
cms  non  admin,  ftiall  be  committed. 

The 
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Co,gMb»^,f. 

97- 

H. 

Chapman  & 

Valton's 


Sii"  Edtvard 
Vhitton's 
CafejCo^zt. 
5./.  8o. 

A. 

So  where 
the  Stat,  of 
W,  I.  gives 
time  for 
proof  to 
him  whofe 
goods  were 
Vfreftedjhi) 
Executors 
may  doe  it, 
ifhe  die  be- 
fore the 
time. 

Co./.5.i»7. 
b.  Co*  /^.6. 
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The  Executors,  or  Execator,if  but  a 
fo  reprefents  the  perlbn  of  his  Tetiat| 
that  he  is  in  Law  his  Alfignee  by  the 
ry  making  of  him  Executor  :  fo  as  if 
Covenant  to  make  a  Leafe  to  J  S 
his  Affigns  by  fuch  a  time,  and  J  S 
eth  before  that  time,  and  befove  the  Lei 
made  j  now  maft  the  Leafe  be  made 
his  Executors  as  bis  Afifignees,  reprefei 
ing  his  perfon  :  fo  alfo  in  a  condition 
pay  the  Feoffor  or  his  Affignee :   yei 
Leafe  to  A  and  his  Afligns  during  t 
life  of  B  fhall  not  go  to  the  Execute 
of  ^.     So  where  m  a  general  Pard 
by  Parliament  there  is  an  exception 
perfons  Outlawed  after  Judgment,  t 
perfon  fo  outlawed  {hall  fatisfie  the  Cr 
ditor  who  hath  outlavved   him.    If 
Outlaw  die  before  this  done ,  his  Exec 
tor,,  as  reprefenting  his  perfon,  mM 
make  fatisfa6tion,  and  fomake  the  ben 
f\t  of  the  Pardon  to  extend  to  his  Teft 
tor,  for  faving  his  goods ,  as  if  himfe 
had  fatisiied  his  Creditor,  though  he  l^ 
him  unfatisfied  when  he  left  the  Work 
&  diem  ohiit  extremum.     Yet  where 
fold,  Land  to  B  upon  Provifo ,  that  if  | 
payed  to  B^  his  Heirs  or  AiTigns,(^r. 
Qiti^y  A  payed  at  the  day  to  bis  Execu 

tor 
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t,  and  it  was  doubted  that  it  was  not  Aifo  Execu. 
»wd  ;  for  the;  word  Aflignee  could  not  h^cKStu- 
tjach  to  him ,  being  no  Alfignee  of  the  tionforftoin 
land..    And  \7here  the  Executor  brought  wJoikt^ 
ji  A6ition  of  Account  upon  a  Receipt  by  for;  yet  the 
C  hands  of  the  Teftator,   the  Defen-  fpeaSW 
jnt  could  not  be  admitted  to  wage  his  ofthepafty- 
avv  >  for  that  this  vVas  held  a  Receipt  p?r  2  ni.  oy. 
iteri?fains  :  yet  it  is  clear,  that  if  one  ^1°*^^^^^^ 
^  Bond  or  Covenant  tie  himfelf  to  pay  the  Feoffor, 
[€h  a  fum  at  fuch  a  day^  not  mentio-  ^ffign'^°' 
ing  bis  Executor  at  all  5  yet  is  the  Exe-  co!"t.5.f. 
itot  bound .,    as  included  in  the  name  ^y^^!^' 
•  perfon  of  theTeftator.    And  where  ^Eiiz,Dyi 
eStatate23of//r;?.  8.  gives  the  Writ  *'''• 
Attaint  (  in  the  courfe  there  mentio- 
bd)  againft  the  party  that  had  Judg- 
ent,  It  iieth  againft  his  Executors ,  if  ,5  jj^lifi^ 
tbedead;  but  thereof  another  reafon  is 
!ven.    where  a  man  was  bound  that  he 
puld  not  fue  upon  fuch  a  Bond,  and  he 
€5d  ,  and  his  Executor  fued  5  this  was 
Ad  to  be  no  Forfeiture  of  the  Bond.    So 
here  one  was  bound  to  pay  ten  pound 
iithin  a  moneth  after  requeft  made  to 
im,  and  he  died  before  requeft  5  itfuffi-^ 
id  not  to  make  it  to  the  Executor ,  as 
ianwooii^id.  It  waslikeWife  held,  that  ^^.,5^^^,^ 
Je  Warrant  of  Attorny  put  in  for  th§  e/U. 
L  Plain- 


146  tit  office  of 

eIL  vet  ^^^^"^^^  ^"  ^^^^  y  *^  fufficeth  not  for  is 

cfrcite^Til  Exccutor  to  bring  a  Scire  facias  ujpon  le 

tberiy  &  Judgment.    And  if  Executors  fue  E::. 

wai»n.m  cution  upon  a  Statute  m  the  name  oa 

ban.  Reg.  Conufec,  35  if  he  were  alive,  this  is  vol, 

%6h's.  and  they  may  fue  out  new  Extent  5  id 

Bro.sw^  this  they  may  doe  without  any  Scire  . 

Merchant  •'       ,/  t'^        r      '    •  i       ^ 

45.  ciasy  as  well  as  the  Conufee  might  if | 

aR.'^a.S.     ^^^  been  alive.    But  by  Haffey^  Jufti 
H.i!  *     If  theConufor  in  a  Statute-ftaple  be 
IS  h\7.i4.   turned  dead  by  the  Sheriff  upon  the  1 
1$  E.V  R^-  tent,  a  Scire  facias  muft  be  fued  out  I 
fpon'i'stat.  foi^c  Extent  proceed;  and  upon  a  Ju< 
Merchant. '  ment  had  5  if  the  Recoverer  die  Def( 
Execution,  his  Executor  cannot,  as  hii 
feif  might,  fue  out  Execution  vvithou 
Com,  Kat,     Scire  facias  J  as  is  there  faid.  Yet  if  afir 
ra  atucT  a(r4pi4i^^  /4^  awarded,  the  Plaintiff  «;i 
on  a^  ecog.  {^^f^j^g  jj.  ^^  executed ,  the  Sheriff  mfl 

proceed  to  the  taking  of  the  party,  and  J 

notfubjeft  to  any  Aft  ion  of  falfe  Impi» 

fonment:  nay,  ifhefuffer  himtoefcaj, 

^  _H«        he  is  chargeable)  as  tempMiz^aheth  it  v^; 

50  E/,  rot,  /•  1       J  L  '-  e*      M     i     r 

^uin  b(t.    refolved  upon  the  motion  of  Anderf^w 
^'^^  but  vvithall  it  was  held,  that  relief  mig: 

be  by  Andita  Qjere/a* 

Like  Rcfolution  Was  in  the  Ki»^ 
Bench',  after  fome  doubt  by  Wrayznd  tT 
other  Judges,  where  the  Dcfenaant  di< 

aft< 
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'tttzPieri  f^m/ awarded ,  and  before  it 
executed ;  that  the  Sheriff  might  prp- 
ced  upon  the  Goods  in  the  hands  of  the 
ixecutots. 

^  But  if  the  Defendant  in  ad  A6lion  of 

Oebtupon  a  Bond  plead  a  Tender  at  th^ 

me  and  place  of  payment,  and  tenders 

le  money  in  Coutc,  where  it  refts,  and 

iien  he  dies  5  now  fliall  not  the  Plain* 
if  have  this  money,  becaufe  the  proper- 
f  thereof  is  changed  ,  and  become  the 
ii^cutou's ,  as  was  held  in  the  Common. 
f^ir  but  he  is  puttoanewSuitagainft 
ae  Executor. 

Yet  where  Judgment  is  once  given  in 
Writ  of  Partiuon  for  a  Termer,  or  in  a 
S^ritof  Account;  if  the  Plaintiff  die  be-  %^JJ^ 
ac  the  fccond  Judgment  needfull  in  both  i." 
Ifc$,  the  Executor  is  not  put  to  a  new  ^^^^^iu 
ait,  biit  may  proceed  by  5rirr  faeUs  up- 
n  the  former  Judgment :  as  the  LAnder^ 
wiieid^  upon  the  motion  of  FM;»fr^Ser- 
KBIT.  Though  before  we  fiaund  the  Exe- 
ator  not  in  points  penal  all  one  with  the 
■«ftator  5  yet  in  point  beneficial  the 
deflator  includes  him  in  fome  Cafes :  as 
7here  an  Abbot  granted  to  his  Leffee 
0  take  Eftovers  in  another's  ground , 
t  was  held  that  his  Ejieouor^  tfaougji 
L  2  not 
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not  named,  fliould  enjoy  this  during  t 

term,  as   well  as  himtelf  ihould   ha^ 

done.    And  whereas  the  Statute  23. 

Henry  the  8.  gives  Cofts  to  a  Defenda 

againft  a  Plaintiff  fuing  for  a  wrong,  < 

breach  of  promife,  or  the  like,  done  \ 

the  Plaintiff,  againft  whom  it  paffeth  i 

Verdift  or  Non-fuit ;   ii  hath  been  ri 

r«».56  E/.  folved,  that  an  Executor  fuing  upon  fu{ 

'  H?  m!^'  wrong,  or  breach  of  Gontrad  ro  his  T( 

ftator  made,  ftiould  not  pay  Cofts,becau 

^      he  is  another  perfon  then  the  Teftator 

and  fo  is  it  ufual  in  experience,    Bi 

Ptf.41  Eif/z.  if  in  Suit  the  Attorney  of  the  Execute 

tncomM.   ^^^  misbehave   himfelf   towards   hiir 

and  for  this  the  Executor  faeth  him 

here ,  if  it  pafs  againft  him  in  manm 

as  aforefaid,  he  (hall  pay  Cofts,   b( 

caafc  this  was  a  Suit  for  a  wrong  done  1 

himielf,  ^     .u 

If  A  recover  a  Debt  as  Executor  < 

y  5,  and  makes  B  his  Executor,  an 

dies  before  Execution  fued  •  B  is  not  p 

to  new  Suit,  but  may  have  Execution  uf 

H-        on  that  Judgment.    But  if  A  or  B  did 

"•  ^'      Inteftare  ,  now  could  none  as  Admia; 

ftratdrto  either  of  them,  nor  as  Admirii 

ftrator  of  J  5,  have  Execution  of  thi 

~    Judgment  >  for  the  former  hath  no  inter^ 
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n  anything  pertaining  to  J  ^,  and  the 
latter  cometh  to  Title  above  the  Jadg- 
ment,  w*.  as  immediate  Admimftrator  to 
if  Sy  who  is  now  dead  Inteftate,  and  de- 
itivesno  Title  froip  the  Executor  whore^ 
pvered. 

i  If  a  Conufee  have  a  CertilScate  into 
lie  Chancery  upon  a  Statute ,  and  then 
lies  before  Extent  taken  out;    his  Ex- 
ecutor is  put  to  a  new  Certificate,  and 
w:  obtaining  of  it  muft  make  Affida-  ^iJ'^^^ 
'it  that  no  Extent  hath  yet  been  taken      *i. 
lut. 
If  an  Alien  joyn  with  his  Wife  vvno 
Executor  in  a  Suit  for  Debt,   and  it 
imeth  to  Ifliie,  he  fhallnot  haveTnal 
rr  mcdittatem  a/ienig*  or  Lmgutt  ,    as 
iould  be  if  he  otherwife  vvere  party  to  a      w<, 
rial  5  as  was  held  in  the  Cafe  of  Do(^ or 
nlio.    Yet  if  a  Nobleman  fue  as  Exe- 
ator  to  another  not  noble ,  he  ihall  for 
is  Non-fuit  be  amerced  ^st  pound  ,  as 
"  he  fued  in  his  own  right ;  as  was  con- 
sived  21  E,  4.  77.    By  the  fame  rule 
ad  reafon,  doubtlefs ,  a  Nobleman  fued 
Ts  Executor  (hall  not  be  arrefted,nor  fhall 
^y  Cai^ias  be  awarded  againft  him  for 
lot  appearing.  And  if  any  Trial  fhall  be 
f  any  lifue ,  there  ftiall  be  two  Knights 
L  31  €>^ 
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of  the  Jury,  as  in  other  Cafes  where 
Peer  is  party.    Likewife  where  the  Wi 
is  to  have  her  convenient  Apparel,  where 
of  the  Executor  muft  not  bereave  her  5 
{he  be  a  Noble-woman,  itflullbeanfw< 
rable  to  her  degree. 
j^.  If  one  Executor  onely  fell  Goods  < 

|S  E,5./o.9,  the  Teftator  ,  he  alone  may  maintain  a 
^*       Ad  ion  of  Debt  for  the  money.    So  1 
Goods  be  taken  out  of  the  pofleffJon  i 
tf«k»       one  Executor ,  he  alone  may  maintain  t 
Aiftion,  and  that  without  naming  himfe 
Executor. 

Some  touch  hath  been  before  of  Sun 

mons  and  Severance  ,    whereabout 

this  added  :   If  one  Executor  will  nn 

or  cannot  conjoyn  in  Suit  with  the  oth 

p.        fo  as  he  is  fummoned  and  fevered  5  n<M 

o.        by  his  death  after  the  Suit  is  not  abatd 

* ^-  ?:        16  Ed.  2.  Fitz..  III.    Yet  if  he  live  i 

&'iE.i,    Judgment,  he  mayfue  Execution,  fay 

t^'Jclnt.  ther  Books,  15  Ed.  5.  Fiu.  Exee.  9, 

^E.5.13.    R^2.  Privilege  2,  Yet  J^^r.  of  that,  fc 

ti^Acwunthe  cannot  acknowledge  I'atisfa^tion ,  i 

^«  hath  been  fince  refolved.  Mich.  14  &  « 

Eiiz,,  Dy,  319,    And  the  reafon  there 

being,  becaufe  he  is  no  party  to  the  Judg; 

mcnt,    by  the  fame  reafon  can  be  n< 

fue  Execution  upon  it  9  for  how  ca 

h. 
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!i  have  Execution^  for  whom  there  is  no 
lodgment  given?  now  the  Recovery  is 
ineiy  in  the  name  of  the  other  Executor, 
I'ca,  by  the  faid  laft  Book  itfeems  that 
jrer  jfudgment  had  be  cannot  releafe 
Ic  oSbt ,  becaufe  it  is  now  altered  in 
iture,  and  turned  in  rem  judicatami 
ough  at  any  time  before  Judgment 
:  might  have  releafed  it ,  as  both  that 
ft  Book  faith,  and  the  two  precedent, 
iHf»  Ed,  3.  Rich,  2.  Yea,  in  an  A6lion       ^^^ 

Account,  after  Judgment  had  that  the 
icfendant  fhall  account,  the  Releafe  of 
m  fevered  is  a  good  Difchargc  to  the 
cfendant ;  as  was  refolved  48  Ed.  3. 14, 
But  this  is  not  a  plenary  Judgment, 
f  nothing  is  recovered  thereby  •  but  a- 
ither  Judgment  i;s  to  be  had  after  the 
ccount,  which  may  beagainft  the  Plain- 
f ,  fo  as  this  Releafe  came  before  any 
ebt  or  Duty  adjudged.  What  if  the 
efendant  be  had  in  Execution  at  the 
lit  of  the  Executor ,  who  profecutes 

and  efcapetb  ?    whether   may    the 
Vered  Executor  difcharge  the  Sheriff 
Gaoler  by  a  Releafe?  I  think  he  may 

5t. 

By  that  above  it  is  plain,  that  if  any 

ie  of  the  Executors  Plaintiffs  die,  the 

L  4  Writ 
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Writ  is  abated  5  one!  y  where  he  fo  dyin 

3H.4./.14.  vvas  before  fevered,  Opinions  have  bee 

different,  as  above  appears.    So  alfo 

it  4f  one  of  the  Defendants  Execute 

die.    Yea,  if  the  Plaintiff  Creditor  ft 

^,5,andC,  as  Executors,  where  end 

oE.4^12.     ^  ^"^  ^  ^"^^  Executors ,   there  by  tl 

Iro.  54/     death  of  C  the  Writ  abates ,  or  falls  t 

the  ground  :   yet  v^  and  5  (  as  I  think 

might  have  pleaded  in  Abatement, '  thi 

they  onely  were  Executors  ,  ttaverfiH 

that  C  was  not  Executor :  but  the  Biod 

doth  not  fo  refolve.    See  46  EUzj.  3.  f^ 

As  A  an^  B  above  might  admit  th^ 

.    Writ  againft  them  and  C  *,  fo  if  the  Wt 

or  Suit  liad  been  agamft  A  onely,  and  b 

^'       fo  admit  it ,  not  pleading  in  Abatement 

the  Recovery  agamft  him  alone  is  good 

9  £.4. 12. 

SI  Ej|.3o.       One  that  is  Out-Iawed,  or  Attainted! 

2i  £.4*49,    his  own  perfon,  may  yet  fue  as  Executoi 

^9-  42  £4*  becaufe  this  Suit  is  in  another's  right,  z/kj 

iL'st  *  '  the  Teftator's :  But  he  that  is  Excommu 

nicate  cannot  proceed  in  Suit  as  Execa 

tor,  becaufe  nbne  can  cqnverfe  with  hii 

without  being  excommunicate,  as  a  Bool 

fays.    Yet  doth  not  this  Excommuni 

cation  pleaded  abate  or  overthrow  tb 

Suit 
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it,  but  make  that  the  Defendant  may  |j^;f  •*®* 
ly  from  anfvvering  his  Suit  untill  the  co.'/Jstig^ 
iaintiff  be  abfolved  and  difcharged  from  "  ^1*%^, 
s  Excommunication, 
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CHAP.  %. 

f  the  PoffefHon  of  Executors,  or  their 
aftual  Having. 

what  /hall  he  faid  fo  to  conte  to  their 

hands  as  to  charge  them* 
,  what  Jhall  he  fneh  a  getting  or  going 
from  them  as  to  excnje  tpem>     , 

T\TE  have  before  confidered  what 
^  ▼  things  (hall  come  to  Executors, 
id,  being  come,  fhall  bcy^Jfetsm  theit 
mds.  Now,  for  that  it  is  laid  in  Reede^s 
:afe,th»t  an  Executor  ihall  not  be  charged 
ithorin  refpedof  any  other  goods  ih^n  co./iK$« 
lofe  which  come  to  his  handi  afcer  his 
iking  upon  him  the  charge  of  the  Execu- 
)r(hip  ;  let  us  now  examine  what  {hall 
e  faid  and  accounted  fuch  a  full  and 
ompleat  coming  to  the  hands  of  Exe- 
utors ,  as  ihall  make  them  within  the 

reach 


I S^  The  office  of 

reach  and  charge  of  Creditors  and  Lej 
ttt%^vlz,^  for  the  payment  of  Debts 
Legacies.  As  touching  Debts  due  to  t( 
Tellator,  it  bath  before  been  llievved ,  th 
untill  Judgment  and  Execution  hid  the 
be  not  A^tts  in  the  Executor*s  hand 
Now  then  as  touching  other  Goods  » 
Chattels  poffeffory ,  which  are  of  tw_ 
kinds,  z/i;t..  real  and  perfonal,  letuspti 
the  cafe  thus. 

The  Teftator  at  the  time  of  his  deat 
hath  a  flock  of  Sheep  in  CumherUnd 
Corn  in  the  Barn  in  Cornwally  Bullocfc 
in  pp'aiesy  fat  Oxen  in  Buck:  Jhircy  Monej 
Houftiold-ftuff  and  Plate  in  London^  I 
Leafe  for  years  in  Norfolk,  j  and  his  Exc 
cutor  dwells  at  Coventryy  viz,*  far  fron 
all  thefe  places  ;  what  kind  of  Poffef- 
fion  fliall  the  Law  judge  this  Executoi 
to  have  in  every  of  thefe  inftantly  up- 
on the  Teftator's  death,  and  before  hi 
come  where  any  of  the  things  be ,  either 
to  fee  or  fcife  upon  them  i  In  all  the  par- 
ticulars afcove  mentioned  the  Law  is  i\i 
one,  except  the  Cafe  of  the  Leafc  ♦  fori 
years ;  which  if  it  be  of  Land,  ("as  is  moft 
ufual)  then  ,  becaufe  it  is  a  fettled  and 
immoveable  thing ,  the  Law  doth  not 
9e&iSA^    reach  to  it  the  foot  of  the  Executor  ,  to 

put 
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1:  bim  in  aftual  pofieflion,  (  for  Pojfcjfto 
qua  ft  pedis  fofttio  )    untill  himielf  or 
line  lor  bim  do  actually  enter  there- 
ijon.    Nor  indeed  need. the  Law  help 
ij  fopply  tbewantof  aftual  pofTdfion  ig 
i|s  Cafe,  as  in  the  cafe  of  Moveables; 
Ijcc  Land  cannot   be  carried  away  as 
)ods  may,  and  therefore  i$  not  fuDjenSb 
purloyaing  or  imbefilment  as  Move^- 
les  are.    But  if  the  Leaie  for  years 
;re  of  Tithes ,  the  Executor,  though 
never  fo  remote  a  place  from  them, 
ali  be  inftantly  upon   the  fettmg  out 
Kreof  in  aftual  poffeffion  of  them,  fa 
he  may  maintain  an  A6lion  of  Tref- 
is  againft  any  Stranger  which  ftiall  take  iJ  fi*'^" 
5  Tithes  fet  out ,  though  be  nor  any  for 
m  did  ever  before  pdlbfs  any  of  the  . 
id  Tithes,  or  came  near  unto  them.  But 
AeCafewereofaLeafe  for  years  of  a 
£6kory,  conlifting  not  onely  of  Tithes, 
t  alfo  of  Glebe-lands,  into  which  En- 
^may  be  made,  as  alio  Livery  of  ieiiin 
it;  then  it  may  perhaps  be  fome  quefti" 
I,  whether  fuch  an  a(^ual  poffeffion  in 
ithes  (hall  be  given  by  the  Law  to  an 
xccutor  neglecting  to  enter,  or  not  en* 
ing  into  the  Glebe-land.  And  fo  I  leave 
ic  confideration  of  Chattels  reaK 

Touch^ 
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tki^^ii        Touching  things  Perfonal ,  in  whid 

%%u     *"^  the  Executor  hath  fuch  an  aftual  pofjid 

ilftlialj   ^^"  prcfently  upon  the  Teftator^s  dea 

a?  that  he  may  maintain  an   Aftion  ( 

Trefpaffe    againft  any   Stranger  takir 

them  away,  or  fpoiling  them,  though! 

nor  any  for  him  ever  came  near  thelM 

whether  yet  this  ftiall  be  fuch  a  poflefficl 

in  the  Executors,  and  fuch  H  coming  i 

thefe  Goods  to  their  hands,  as  tocharj 

them  with  payment  of  Debts  and  Legj 

cies,  yea  to  make  their  own  Goods  liabl 

in  ftead  ofthefe,  is  a  Point  worthy  of  co» 

fideration.  ' 

And ,  doubtlefs,  this  throughly  fifte' 

will  prove  a  Cafe  mifchievous ,  whithei 

way  foever  the  Law  be  taken.    For  firfl 

it  muft  be  admitted  ,   that  without  th' 

Executor's  laying  his  hands  a6^ually  an^ 

particularly    upon  the  Goods   in  thi 

Houfe  or  Fields  of  the  Teftator ,  wbi^ 

ther  the  Executor  hath  reforted  ,  b 

iliall  be  faid  fo  in  poflefliion  as  to  ftanc 

liable  unto  the  Creditors,  fo  far  as  the) 

extend  in  value,  though  after  others  pur- 

loyn  or  imbefil  them.    Now  then,  if  di- 

fiance  of  place  iliall  make  difference . 

ss^hereihall  be  the  bound  and  limit  of  that 

diftancei  and  if  the  Executor  may  come 

after 
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«  a  Stranger's  taking  or  poffefling  of  the 
X)ds,  it  is  mifchievous  to  Creditors. 
On  the  other  fide,  if  it  fliall  be  laid 
on  the  Executors  toanfvver  for  all  the 
)ods  whereof  the  Teftator  died  pof- 
fed,  it  will  be  mifchievous  for  them, 
1  deterr  them  from  taking  Executor- 
p  upon  them  5  fince  much  purloyning 
y  be  even  of  Money ,   Jewels  and 
)ods ,  by  Servants  and  others  about 
V,  Teftator  ,    or  where  thefe   things 
I  think  therefore  ,  that  if  with- 
tany  fraud ,  coUufion,  or  voluntary 
(inivmg  on  the  part  of  the  Executors, 
y  be  prevented  by  others  of  laying 
Id  on  the  Teftator's  Goods ,  fo  as 
It  they  may  difpofe  of  them ,  efpe- 
lly  if  it  cannot  be  known  by  whom 
iliy  are  fo  purloyned  and  imbefilled, 
i  if  they  be  perfons  fled  or  infolvent; 
i|it  then  they  fhall  notftand  upon  their 
i  )re  y  as  Goods  come  to  their  hands , 
refpeft  whereof    Creditors  or  Le- 
tees  fliall  draw  fo  much  ftom  them 
en  out  of  their  own  Goods ,  as  in  0- 
jSr  Cafes  where  they  h^ye  po  fucfa  ex- 
ile. :':.''.  '■•  -■ 

And  of  this  mind  1  the  rather  am,  be- 
ufc  I  finde  the  whole  Realm  in  Par- 
liament 
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x5H.(5.rtt.  liament  taking  ndtice  of  fuch  prei 

tioii  of  Executors  coming  to  the  G( 

of  their  Tethtor,   by  thewrongfull  it 

and  imbefilment  of  others ,  without  ar 

default  in  themfelvss.     And  in  this  C; 

the  Parliament  hath  given  fpecial  rem- 

dy,  VIZ.,  that  Writs  {hall  be  dite^ed 

Sheriffs ,  to  make  open  Prodamatij 

for  the  appearjince  of  the  parties  dej? 

quentirt  the  KinQ* s  Bench  ^t  the  day 

mited^  and  in  ckfault  thereof  they  " 

be  attainted  there  of  Felony,  the  Writ 

ing  returned  executedjz;/;?;.  Proclamati' 

made.  Ba<hote,  th^ttbisPrdcIamatior 

to  be  midt!  two  Market-days ,  widf 

twelve  6ip  next  after  the  delivery  of  t' 

Writ,  and  the  laft  Proclamation  iiiuft  I 

fifteen  days  before  the  day  of  Appearaiwl 

And  thefe  Proclamations  muft  be  made  i 

fuch  Cities  y  Boroughs,  or  Places,  0*' 

the  Statute)  not  exprefBngwhatis  mea* 

by  the  \yoTdffich  ^  and  tt^rtforc  mea 

ing  doubtlcfs  thofe  in  which  the  a^  ' 

ofence  is  Committed-    So  that  if  tl 

fact  be  not  committed  within  the  limi 

offomeCiry,  Borough,  or  Market-ToW 

no  remedy  is  to  be  had  by  the  Statute 

for  that  the  Proclamation  is  to  be  mac 

upon  Market-days  in  the  place  yVherc 
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c»    Now  befides  other  Places,  even 

|(tic  Boroughs,  vU.  Towns  fending 
jrgeffes  to  the  Parliament,  have  no 
arkets ,  and  fo  are  no  places  within 
:  A^.  Alfo  two  Executors  muft  re- 
ire  this  Writ;  therefore  where  there  is 
t  one  Executor,  no  relief  is  given  by 
s  Law,  for  it  is  penal,  making  Felony 
d  therefore  ftiall  not  be  extended  by  c- 
ity  beyond  the  Words.  Laftly,  it  ex- 
ids  but  to  the  Executors  of  Lords  and 
rfons  of  good  Degree,  and  onely  to  the 
5fpaffing  Servants  of  fuch  perfons,  not 
other  Strangers,  purloyning  the  ^oods. 
t  now  who  ftiall  be  faid  to  be  perfons 
good  Degree,  not  being  Lords,  I  will 
tmuch  labour  to  decide;  the  rather, 
caufe  I  have  not  heard  nor  read,  to  my 
iembrance,  of  any  Action  brought  up- 
this  Statute':  but  I  think  that  good 
jreemuft  ftay  either  at  a  Knight,  be- 
i  the  loweft  Dignity ,  or  at  a  Gentle- 
In,  being  a  degree  of  Worftiip,  as 
Ifewbere  is  ftiewed  ,  and  not  ftop  any 
lir«r. 

And  the  faid  Statute  feems  in  fome 
l|t  to  imply  an  opinion  this  way  which 
^nclineto,irtthatitexprefieth  this  pur- 
^ning  to  be  an  impediment  of  the  Exe- 
cution 
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cutionof  theWilI,  whereas  if  the  E: 
curors  inalJ  anfvver  and  make  good  i 
Creditors  and  Legatees  out  of  tbJ 
own  ftate  and  goods,  fox  thefe  imbefilli, 
the  Execution  of  the  Will  is  not  hind(. 
ed  ^  but  the  Executors  are  damnified  \ 
their  own  private  value*  Yet  it  may  \ 
faid,  on  the  other  fide  5  that  fome  thir; 
given  inffeaehY  the  Will,  fuch  api^: 
of  Place  ,  fuch  a  furniture  of  a  Bed  * 
Chamber,  fuch  a  Jevvel,may  be  purloyn(, 
to  that  the  Legatees  can  never  have  the, 
and  confequeutly ,  the  Execution  of  t: 
Will  be  hindered,  though  fomereco:- 
pence  be  made  by  the  Executors :  but  h< ' 
thefe  Legatees  rfiall  recover  recompen: 
in  fuch  Cafes,  for  that  Legacies  are  not  • 
be  recovered  by  Suit  at  the  Comcni 
Law ,  I  muft  leave  to  the  ProfefTors  • 
the  Common  or  Civil  Law  to  infer 
Bat  if  the  Executor  be  of  fecret  affent  < 
this  imbefilment,  whereof  even  the  fc- 
bearance  to  fue  for  the  recovery  of  t 
things,  or  the  value  of  them  in  dammage 
if  known  where  they  or  the  imbefille 
be,  is  a  fhrewd  evidence,  or  proof;  th( 
ftiall  the  Executor  be  adjudged  an  hay 
of  them,  and  fo  ftand  charged  as  havii 
them  :     for  Pro  fojfejfore  hdctur  q 

4^ 
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nddefiitfojjldere.  And  if  in  any  Cafe  the . 
.iker  by  prevention  from  the  Executor, 
efore  his  knowledge  (perhaps)  of  the 
'eftator*s  death  ,  or,  at  leafl,  before  his 
D/fibility  of  repair  to  the  place  where 
le  goods  were,  to  put  them  in  fure  cutto- 
1^,  if,  Ifay^fuch  A6lor  keep  thefe  goods 
cm  falling  upon  the  flioalders  of  the 
xecutor,  they  lliall  furely  fall  upon  him- 
If,  and  make  him  chargeable  at  the  Cre- 
iter's  Suit  5  as  an  Executor  ot  his  own 
ton?, 

'/  Goods  iofl  hy  Of  gotten  from  Exeentors* 

But  put  we  the  cafe  ( for  thereunto 
tall  be  our  next  (lep )  that  Goods  come 
II y  into  Executors  pofTeiHon  and 
mds,  but  be^ again  loft  or  gotten  fi'onl 
em  without  any  default  in  them,  fhall 
ey  yet  ftand  anfwevable  out  of  their  own 
ftates  for  them  ?  Surely  hereabout  two 
ftin6lions  muft  be  made,  as  I  take  it. 

The  firft  whereof  I  derive  from  our 
earning  touching  Efcapes  of  perfons  ta- 
2n  in  Execution  and  imprifoned,  if  fuch  3^H.^.id 
I  rcfcued  by  Alien  enemies  j  the  She- 
if  or  Gaoler  iliall  not  anfwer  out  of  ^^f^^^^^^^/ 
is  own  goods  for  this  Debt  j  otherwife^  h^^  ' 
U  if 
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if  it  be  done  by  Subjeds,  againft  whc| 
remedy  is  to  be  had  by  thecourfeof] 
flice  :  and  fo  Hiould  I  think  it  to 
touching  Executors^  viz,.  That  if  e 
mies  landing  (as  near  the  Sea-c 
may  eafily  and  often  happen  )  fhall  t 
away  Cattel  or  Goods  from  an  Exe 
tor,  hereby  he  fball  be  excufed  >  contr 
rivvife  ordinarily,  if  the  erepticnor  <j 
veption  be  by  Subjedts  known,  and  the 
by  adlionable.  Another  difference 
fhall  think  may  probably  be  taken  frqi 
the  rules  of  our  Learning  touching  Bai 
ment.  If  A  deliver  Goods  to  B  to  kee 
ride29Jif.  as  his  own,  or  generally,  viz,,  withoi 
^28.8E.2.  any  fpecial  undertaking  by  5  ,  to  kee 
59.9E.4.  themfafely,  and  without  any  money  c 
Tcolf *  ^*  ^^^^^  valuable  confideration  given  for  th 
/(V.Sa/si!*  fafe  custody  :  here ,  if  B,  be  robbed  < 
them ,  he  lliall  not  make  fatisfact:ion 
A  for  them  :  and  fo  if  they  be  ftoli 
from  a  Servant  or  Factor.  But  if  tl^e 
be  taken  away  by  a  known  TrefpafTer 
not  felonioufly ,  fome  opinion  hath  bee 
that  the  Keeper  fliall  make  recompencc 
becauie  he  hath  remedy  for  recompence 
or  fatisfaeiion  from  the  TrefpafTer.  Y^ 
of  this  latter  I  ihould  doubt ,  becaufe  ^ 
k'lmi^l^  as  well  as  B  may  have  this  A6li 
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for  dammages  againft  the  TfefpafTer. 
mm.  Executor  is  of  the  nature  offuch 

one ,  -having  the  cul-iody  of  another 
jan's  goods  >  and  I  have  feen  in  a  Manu- 

ipt  entire,  the  Writ  of  Trefpafs  by  the  itcupdid 
:ecutor,  exprefTing  goods  of  the  Tefta-  ^"'^  ^'''^'^* 
r  in  the  cultody  of  the  Executor  to  be 
cen  from  him :  therefore  methinks  he 
ould  no  otherwife  be  charged  then  Bi 
whom  goods  were,  as  above  is  faid^  de- 
ered  to  be  kept.  For  the  Executor 
ply  ihall  have  no  benefit  nor  advan- 
ce by  the  Executorfhip  :  all  the  Goods 
>tfufficing,  perhaps  ,  to  pay  Debts 
d  Legacies  ,  which  is  the  Ihte  we 
oft  think  of ,  viz..  where  goods  want 

pay  Debts  and  Legacies  ^  for  where 
ere  wants  not ,  the  queftion  needs  not 

made.  Yet  a  Servant  or  Fadtor,  who 
th  Wages  for  his  Service,  is  not  there- 
f  made  liable  to  fatisfie  for  things  in 
s  cuftody  ftoln,  becaufe  he  hath  not 
V  this  particular  cuftody  any  com- 
infation.  So  of  an  Executor  ,  if 
irhaps  benefit  might  accrue  to  him 
f  the  Executorfhip ,  as  haply  the  dif- 
large  ot  a  Debt  owing  by  himfelf^c^ra 
)ther  Cafes  there  be  wherein  the  Execu- 
5r  Will  ftand  more  clearly  difcharged*  As 
M  %  if 
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if  the  Teftator  left  a  Leafe  for  years,  ftaii 
by  Extent,  Wardlhip ,  or  other  Good:! 
whereto  he  had  but  a  defeafiblc  Title,  an", 
they  be  evicted  after  his  death:  fo  if  1:| 
left  a  fhip  at  the  Sea  with  much  Go^ 
and  Merchandifes ,  which  are  drowij 
in  the  return,  never  arriving  in  fafety 
fo  alfo  if  he  left  a  flock  of  Sheep  taint 
"  ed  with  the  rot,  which  die  lliortlyafte 
him :  In  none  of  thefe  three  Cafes,  doubt 
lefs,  {ball  the  lofs  fall  upon  the  Executor 
But  to  put  a  Cafe  of  more  doubt ;  Wfetf 
if  a  Leafe  for  years  come  to  an  Execute: 
fubjed  to  a  Condition  for  payment  o 
Rent,  or  a  fum  in  grofs,  and  the  Executoi 
fails  in  payment ;  whether  fliall  this  lofi 
fall  upon  the  Executor  -  to  be  made  gooc 
to  Creditors  or  Legatees  out  of  his  om 
fubllance,  or  not  ^ 

To  this'I  muft  anfwer  by  this  diftinct^ 
on ,  viz..  If  the  Executor  had  taken  the 
profits  of  this  Land  fo  long  as  to  furnifh 
him  with  money  for  this  payment,  or  if  he 
had  other  goods  of  his  Tefhtor's  in  his 
hands  to  fupply  the  payment ,  then  is  it 
his  default  that  the  money  is  not  paid, 
and  he  muft  bear  the  fmart  thereof,  c- 
thervvifenot ;  for  he  is  not  bound  to  make 
payment  out  of  his  own  goods :  yet  he  is 

aful- 


r 
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ai'ullen  and  unkind  Executor  who  wiU 
litfodoe,  vvhenas  he  may  repay  and  fa^Yet^w^^-rf. 
t'fiehimfelf  by  the  profits  thereof  after. 
:ke  Law,  if  the  Executor  luffer  a  Bond 
<  a  hundred  pound  to  be  forfeit  for  not 
{/ing  of  fifty  pound,  having  fufficient  in 
L  hands.     So  alfo  of  a  Recognizance, 
^Cute  or  Judgment,  defeafanzed  upon 
foment  of  a  lefs  fum.  Yea,  I  lefs  doubt 
:  all  thefe  cafes,  then  of  the  Forfeiture 
[  the  Leafe  for  years  :  for  haply  the  E-x- 
:itor  had  time  to  have  fold  the  Leafe, 
\  I  made  money  thereof  ,  towards  the 
:  ment  of  Debts  5  the  omiilion  and  neg- 
'  \  whereof  may  be  imputed  unto  him, 
1  a  Default  juftly  occafioning  recom- 
ice  to  be  by  the  Law  required  from 
1.    But,  perhaps,  he  may  excufe  him» 
■that he  could  not  find  a  Chapman  who- 
uld  give  him  to  the  value  thereof, 
:reunto  yet  reafon  can  eafily  reply, 
tit  had  been  much  better  to  have  fold 
inder  the  value,  then  to  have  loft  the 
ole  value,  by  expofing  or  abandoning  it 
a  total  Forfeiture. 
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Hojv  far  and  vs>here  an  Executor -y  havi 
Affcis^ischargeahU  or  liable  to  A5iioi 

< 

HAving  confidered  what  things  fh 
come  to  Executors,  and  be  u^jfetr 
their  hands  for  the  performance  of  t 
Wiil  j  let  us  now  coniider  what  thir 
the  Executor  is' bound  to  pay,  fatisfiev 
pevform^and  whatnot,  where  he  is  char^ 
able,  and  where  not,  this  being  admictt 
that  he  hnh  AJfets^vU*  fufficient  whei' 
with  to  perform.  ' 

Here  we  will  confider  of  tbefe  parts,  ■ 

I,  -Of  Debts  by  Specialty  or  Record, 
z^.  Of  Debts  or  Duties  by  Contract  with^ 
'.  SpeciaUy. 
^.  Debts  vfithont  either  Contra^  or  Sj 
cialiy, 

4.  Covenants  by  Deed  or  Sfeciaity^, 

5 .  H'rongs  done  by  the  Tefiators* 

nrOuching  Debts  by  Specialty ,  whi. 
A    are  the   mofi-  iifual  and  commt 

obli^ 
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iligements ,  it  will  not  be  impertinent 
'  ;j  give  a  little  light  touching  the  validi- 
i  of  a  Specialty,  and  the  extent  of  it  to 
xecutovs.     The  moit  doubt  will  arife 
I  ion  Bills  and  luch   Writings  Obliga- 
y  made ,  not  by  Scriveners  or  Clarks, 
common  form,  but  by  others  other- 
fe,  for  hafte  ,  or  through  fimplicity. 
lus ,    long  (ince  we  fiude  a  Writing 
ide  by  A  to  jB ,  Memormd.  that  I  have 
ceived  of  B  ten  pound ,  which  I  pro- 
ife  to  pay,  &c.    This  being  fealed  and  ^^  ^•4**^' 
iivered,  was  held  a  good  Obligation  by 
Un  and  Cates'i;.    So  if  the  words  had 
en  onely,  I  fhall  pay  to  B  ten  pound  j 
lether  fuch  words ,  or  the  like,  as  co- 
nant  or  grant  to  pay^be  in  the  form  of  a 
11  or  Bond,  or  in  an  Indenture  or  Ar- 
ies ,  it  is  a  fufficient  ground  for  an 
aionof  Debt.    And  though  it  fhould  j^j^  ^  p^ 
:  mif-written ,  Wigim  for  Ftglntt  or  fit-  Pe^  166.* 
ten  for  fifteen  j  yet  IKall  it  be  favoura-  l^iti: 
y  conftrued,  and  held  a  good  Specialty  ^^EhM.^i. 
■  Debt  5  as  hath  been  refolved  in  tbefe 
id  like  Cafes ,  and  f  o  alfo  nptwithftand-  f^/^'fl 
ig  falfe  Latine  in  the  Obligation  ,  or  the 
lural  number  for  the   fingular  number, 
r  words  of  repugnancy  or  non-fenfe ; 
et  if  there  be  words  vvhereby  it  appears 
M  ^  that 
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?8  H.  8.     that  v4  is  a  Debtor  to  B ,  and  it  be  feak'l 
^"^^'      and  delivered,  it  is  a  good  Writing  Oblij 
»8  us,  Dy.  gatory  j  yea,  though  it  want  the  words 
19^42.      conclufion,  viz.*    In  mtnefs  vfhereof  ^ 
y^F/.V^A*.    the  Lord  Dysr  reports  to  have  been  : 
8H.6.36.    folved  :  although  the  contrary  were  h 
21  £.'4.' 81.*  i'">  foiiv  feveral  Kings  times  before^  as 
3  H.4.17.    Books  Ihew. 
"H.4.7.      j^^^^    ^j^y  ^^^j^   Writing    obligator 

doth  determine  ov  drown  any  Duty  bj 
Contradl:,  becaafeSpecinlcy  is  of  a  higta 
nature,  So  as  if  A  and  B  do  bavgaia  wi^ 
C  to  pay  him  a  hundred  pound  for  Corn 
or  other  thing,  and  afcer  C  take  fome  fud 
Writing  obhgatovy  as  aforefaid  of  A 
now  by  this  is  B  difcharged  of  the  Debt 
becaufe  he  ftood  charged  onely  by  tb( 
Contract,  w^hich  is  extinguiilied  by  the 
laid  Specialty. 

As   for  the  extent  and   operation 

thefe  Specialties   to    and   upon    Ex 

Gutors  ,  we  muft  know  that  an  Execut 

Soreferva-    doth  fo  reprefeiit  the  perfon  of  th.it  Te 

%xzx\Toi^^^^  ftator,  and  is  fo  included  in  him,  a<?  tha 

^R  h's*      every  Bond  or  Covenant  by  the  -TeftatoTj 

Dy.i'45^22.  naade  for  payment  of  money  or  the  like, 

-reacheth  to  the  Executor-  ,   although  he 

-2H6*^-*    be  not  named,  viz..    that  he   doth  not 

loH.7.ii\    Covenant  for,   nor   bind  him   and  his 

Ex- 
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ecutovs  by  exprefs  words,  (  and  yet  the  No  mention 

■:  •'       K    .  L       ^ J  L      „L  o^  Executor 

ir  not  named  is  not  bound,    though  inthejudg- 
jre  be  never  fo  ^reat  A^ta  or  Land  ™e"^  f  t"he 

>       »  I  -        \^  ■  charged, 

(jfcend  unto  himj 

Now  touching  Debts  upon  Record 
ikh  need  not  to  be  {aid  ,  (  except  of 
Die  by  Stu. Merchant:)  for  to  Debts  and 
immages  already  recovered  againlt  the 
;ftator,  and  to  Debts  by  Recognizance, 
\  Executor's  liablenefs  is  ibmewhac 
tar  and  confpicuous.  Yet  other  in- 
iour  Debts  upon  Record  may  fitly  be 
)ught  of,  as  IfTues forfeited,  Fines  im- 
fed  by  Juftices  at  We^m.  or  at  Alfifes , 
uarter-Selfions,  Commiflions  of  Sewers, 
Bankrupts,  by[Stewards  in  Leets ,  or 
e  like  \  for  all  thefe  are  Debts  of  Re- 
rd  ,  which  Executors  ftand  charged 
ithall.  So  alfo  if  the  Teftator  were  f  j  VlC^^. 
ifore  Auditors  found  in  Arrerages  of  52.  ot^^Jf' 
ccount ,  being  a  Bailiff  or  Receiver  ^  Gar^dbntn 

*  thefe  Auditors  are  by  Statute  Judges  socage, he 

•  i>  1        1         •,'     I      'a  jo      is  out  of  the 

;  Record  :    but  it  the  Account   were  stat.  w. 
,ade   onely  before  the  party  to  whom  ^'C'^P'"- 
le  Arrerage  pertained  ,    or  but  betore /.10.103. 
he  Auditor  onely,  it  is  out  of  the  Sta- 
ite,  which   fpeaks  of  'Accounts  before 
i^uditors  in  the  plaral  number ;  therefore 
he  Executor  not  chargeable  ,    becaufe 

the 
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theTeftatov  might  wage  his  Law  in  the 
Cafes,  not  in  the  former. 

And  vvhereas  exception   was  befo. 
made  of  a  Debt  by  Statute-Merchant, 
ft^'mf^'  was  by  reafon  that  the  Lord  Brook  t4 
43.  *   "^*    us,  that  if  theConufor  in  that  cafe  be: 
turned  dead,  no  remedy  appearerh  for 
Conufee  to  have  Execution  of  the  go 
of  the  Conafoi ,  but  onely  of  his  Land: 
If  this  lliould  be  thus,  it  were  a  very  mil 
chievous  Cafe ;  for  many  bound  in  Stz 
tutes  have  no  Lands  but  Leafes,and  Good 
of  great  value,  and  if  by  their  death  the 
Goods  and  Chattels  fhould  be  fet  fr< 
from    this  Statute  ,   and  the  Cvedito 
without  remedy,  the  Law  vvere  defedlive 
and  it  were  fo  much  the  more  ilrange  ir 
this  Cafe,  becaufe  the  Statutes  of  ACloi 
Burnell  and  Mercatorihm  feem  to  pitci 
pnncipally  upon  Goods,    and  to  tend 
unto  aflhrance  between  Merchants,  who 
ufually  are  not  Landed  men.  But  that  the' 
Law  doth  give  remedy  in  fuch  Cafe,  as 
well  ag^inftthe  Goods  as  Lands  of  the 
deceafed  Conufor,  appears  by  the  Refo- 
lution  of  late  made  ,     in    what  Order 
and  Precedence  Statutes  are  to  be  fatisfi- 
ed  by  Executors,  as  after  we  fhall  fee. 

Of 
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* 

'"  Dehts  hy  ContraEi  mthoHt  Deed  5    a^ 
Leafes  parol ^  &c. 

pOntvacls  are  of  divers  kinds  ,    and 
'■^  we  will  begin  with  thofe  in  the  re- 
ty,  as  moft  worthy.  If  therefore  one  be 
.Hee  for  years  or  for  life,  without  any 
•identure  orDeed,  (ashemaybe)   and, 
s  Rent  being  behind,  he  dieth  ;  now  is  ai  h.  6.  r. 
e  Executor  liable  to  the  payment  of  ^4  £•  3-  42* 
is  Rent  vvithout  any  Specialty,  for  that  ^^^  ^^^^ 
s  Teftator  ,  if  he  had  been  fued  in  his  7  e,  3.11. 
fe-time ,  could  not  have  Waged   his  ^^^K'ebie!* 
5W.     But  if  the  LelTee  for  years  in  his  ride  8  e. 
fe-time  fell  or  grant  away  his  Term  or  ^^*  ''*^* 
^afe,  although  he  ftiU  he  at  the  (hke  for 
le  Rent  to  grovv  due  after,  untill  the 
xfTor  accept  the  Aifignee  for  his  Te- 
anf,  yet  if  the  LefTeedie,  his  Execu-  m,^ci,& 
arfball  not  be  charged  for  any  Rent  due  3^Eir^,  in 
;  ifter  the  death  of   his  Teftator.     But  "'"*  "' 
,  vhat  if  the  LefTee  do  not  alien  or  aflign 
lis  Term,  but  die  thereof  pofleffed,  and 
.  :he  Executor,  perceiving  the  Land  not  to 
3e  worth  the  Rent ,   waveth   the  fame, 
yet  the  Leffor  will  not  enter  thereinto,  p^.^  stucio. 
nor  intermeddle  therewith ,  whether  may  "i. 
h>  yet  charge  the   Executor  with   the 

Rent 
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Rent  during  the  Tevm  ?    I  anfwer,  th 
if  he  have  Affets ,  that  is ,  fafficient  ft 
payment  of  this  and  other  Debts,  he  cat 
not  wave  this  Leafe,  butiliall  be  tied 
anAyeu  this  Rent  ,   though  much  moE 
then  the  Land  is  worth,  for  the  taking  ^ 
the  Leafe  is  much  of  the  nature  of  a 
Obligation  to  pay  money :   Yet  becaul 
it  is  ye.irly  Executory,  the  Executor  ma 
.Wave  it,  in  cafe  his  Teftator'sEftate  wi! 
not  fupply  and  bear  that  lofTe.  But  wh^ 
if  there  be  Affets  to  bear  this  yearly  lol 
for  fome  years,  but  not  during  the  whol 
term  ?  I  think  in  this  cafe  the  Executo; 
muft  pay  the  Rent  fo  long  as  thefe  Aj- 
fets  will  hold  out,  and  then  mufft  wave  th^ 
poifedion,  giving  notice  to  the  Reverfio- 
ner.     And  this  I  think  he  may  doe  weli 
enough,    notvvithrtanding  his  Occupa-^ 
tion  of  the  Land  divers  years  after  tW 
Teftator's  death,  becaufe  that  was  not  voi 
luntary,  but  as  of  neceffity  :  yet  this  I 
leave  as  a  Q^dire^  to  be  well  advifed  of 
with  good  counfel. 

OfContmEis  ferfonaL 

\/\7"^^^*^  the  Teftator  might  wagebisf 
^  ^     Law,  there  the  Aftion  lieth  not 

againft 
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?  unft  the  Executor,  as  hath  been  touch-  '^^|'3-J5* 
( :  and  therefore  he  is  not  chargeable  Except *by'a 
3  an  A6lion  of  Debt  upon  a  iimple  ^«^»'^««* 

,-.  I  r-        r    \  ■  I  intbeEx- 

(Mitract,  as  by  reafonor  this  or  that,  to  chequer,  so 
i  Teftator  ;  yea,  thoush  it  were  the  In-  i!;\?"^i 

"t"'    J      L-   i^  riJ      r  Debter.  Co, 

•itanceot  Land  which  was  fold,  fo  as  /.g./.  98.^1, 
Sale  were  without  Deedj  or  though  soof  ac- 

_        ,  -r       ^  counts,  ex. 

Deed,  yet  if  no  Counterpart  wereun-  ceptforthe 

■  the  hand  of  him  to  whom  the  Sale  ^^"S. 

s  made.     And  the  Cuftom  of  Londort 

the  contrary,  vU.   that  an  Action  of 

bt  Ihould  be  maintained  againft  Execu- 

s  upon  a  Contra6t,  was  held  void ,  at 

ft  no  good  Plea  againft  other  Credi- 

s,th;it  fuch  aDebt  was  recovered  againft 

:  Executor ,  or  paid  by  him ;  as  was  to- 

rds  the  latter  end  of  the  late  Queen's  ^'  %^  ^ 

le  refolved,  though  in  the  beginning  oilL!ba%y 

'time  It  was  a  Demurrer.  Yea,  though  ^^r^^l"'^?- 

h  a  Debt  grew  for  tbemoft  neceflary  S/.^byaii^ 

ng,z//c.  meat  and  drink,  which  bind- ^^  ^fi"'^  i" 

°^  ,    r  -11    •    my  Report. 

I  even  an  Infant  to  payment,  yet  will  it  But  c^./.5. 
t  charge  the  Executor  of  a  man  of  full{;fjj^*^*if^ 
i.  But  this  is  meant  where  the  Con-  reported.^ 
6t  was  onely  by  word  :  for  where  the  ^  s/.  Dy. 
:ftator  putteth  his  Seal  to  any  Deed  or  murrer.^' 
riting  made  upon  fiich  Sale,this  is  more  J-f^'^'^^g 
-n a fimpleContra6t yand  taketh  from  the  15  E.lle'. 
wfidee  his  wager  of  Law,  and  fo  charseth  "  2*^*!& 

the 
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There  the  Executor.  But  if  the  Tettator  fei 
common^  but  unto  a  Tail  cr  Tally  with  fcotchen 
Hpftier  or  expvelltng  a  Debt,  this  is  no  fuch  Spec 
truft"bis  ^l^^y  ^s  lliall  charge  Executors.  Yet  i 
?^hh-  D^b"  ^^^^  Cafes  without  any  Seal  at  all  tb 
i^hisdeath.  Exccutor  is  chargeable.  But  althoB|f 
^0.9.87.^.  no  adlion  of  Debt  lieth  asainft  the  Exe 
Butifthe  cutor  upon  fuch  a  fimple Contradl: ,  yt; 
fumbeaifo  may  the  Creditor  in  that  cafe  maintaii 

written  on  k  c\  •  \       /-^   r  j 

it,  they  are  an  A6tion  upon  the  Cafe ,  groundeii 
a^'Sed^^^  upon  the  Aflumption  implied,  thouE; 
28  H.^ 8.  not  expreffed,  as  now  ftandeth  refold 
?/•?:''•  r  by  all  the.  judges  of  all  the  Courts ,li 
Co. /it.  4.     Wefimmfier  ^   though    heretofore   ther 

Piwi>?n^a'  ^^'■^  ^^^^  vmdi  difference  of  opinio 
Cafe*  thereabout.     And  indeed,  thus  the  Ex<g 

cutor  is  charged  in  matter  for  a  lim|j| 
Contra6l,  though  not  in  manner  oP 
Debt ,  but  as  for  breach  of  promife,  mi 
king  recompence  in  Dammages  ,  in  ftea 
2H,4.i4.    ofthePebt.     And  the  chief  reafon  for 
is ,'  becaufe  the  Teftator  could  not  ha^ 
waged  his  Law  in  this  A6lion  upon  th 
Cafe  againft  himfelf,    though  in  Del 
he  might.     Where  the  Teft^ator  retainetp 
Servants  in  Husbandry  ,   or   otherwife. 
and  dieth ,  there  being  Wages  dwt  tcj 
x.h^{t  fo  retained  >   the  Executor  is  lia- 
ble to  an  Aaion  of  Debt  for  the  fame . 
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reafcn  that  the  parties  were  compel- 
ile  by  Statute  thus  to  ferve,  and  there-  4  h;  6. 4^* 
e  thejeftator  could  not  have  waged 
Law  :  but  in  cafe  of  Servants  notcom- 
iable,  as  Waiters  or  Serving-men,  as  S02H.4./; 
vi  call  them,  no  A6lion  of  Dtbt  lieth  a-  .^^^^jf  ^^^"""^ 
^mft  the  Executor  for  their  wages,though^  ComraL 
a  linft  the  Teftator  himfelf it  doth;  for  the 
(jntrad  is  fufticient  to  charge  him  who 
rdeit.     S^toi  Account  zitz^. 


\  lere  Executors  fhaH  he  charge d-j  without 
either  Contract  or  Specialty. 


T^Here  a  Prifoner   oweth    money 
'^    to  a  Gaoler  or  Keeper  of  Pri-  27  u.  6.4, 
h  for  his  Diet  or  Viftuals,  and  dieth,  cL^^t^/; 
U  Executors  fhall  be  chargeable  for  this  87.  b. 
Ipbt ,   becaufe  it  is  for  the  Common-  '^si.";.  He 
V  lalth  to  have  Prifoners  kept,  which  can-  muft  have  a 
t  be  without  affording  them  Viduals.  lio!'^^^ 
fo  where  one  hath  a  Patent  or  Tally 
the  Exchequer ,  to  receive  money  of 
ibe  Ctiftomer,  Receiver  ,  or  other  Of- 
^^r  of  the  Crown,  and  delivereth  it  to 


n ,    he  then   having   money  of  th 
g's  in  his  hands ;    if  he  pay  not  the 
^|ne,  but  die ,  his  Executors  fball  ftand 

char- 
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27  H.6.4.b.  cbargecible  with  the  payment  thereof. 
2  HiJ.sJb.    ^^^  Arrenges  of  Account  before  Audi 
Clark  of  the  jf  morethen  one  j  but  this  is  Debt  of  ^ 
?o'gi:,4,    cord  in  Law.     . 
25'  So  if  any  Lord  of  free  Tenants  <j 

levy  Aid  of  them  for  the  marriage  ol 
82; S?:^'*    eldeft  Daughter  ,  and  he  die  before 
mj^wiw.  i^  be  married  ;  llie  may  recover  this  mc 
LibAmr.      ^1  ^^^  AdlioH  of  Debt  againft  his  Ext 
172.  b.        tor:  but  this  is  by  virtue  of  a  Statute  .Tl 
isa  Preiident  in  theBookofEntries 
an  Adion  of  Debt  againft  the  Execute 
an  Heir ,  by  which  it  feems  that  a  i 
binding  himfelf  and  his  Heirs ,  and 
ving  Affets ,    the  Heir  taking  the  pi 
becomes  fo  a  Debtor ,  that  his  Execi 
R*^.  orii,     fl^^^ll  be  charged.     And  in  the  Regi 
Hi»  there  is  a  Writ  againft  the  Executoif; 

the  Guardian  of  the  Spiritualties  of 
Arch-bilLop  of  Tork^ ,    for  the  Debt  ^ 
B ,     who  died  Inteftate  ,    and   whs 
Goods  came   to  the  hand   of  the  (i 
Guardian,  vU*   the  Dean  of  Tork*    i 
allowance  whereof ,    there  is  a  Note; • 
ded  ©f  the  like  Writ  brought  in  K.  R.^ 
histim.e,  and  that  then  a  Prefidentv; 
alledged  of  fuch  a  Writ  in  King  Edvi 
irR.3*i6.    }fi5   tijy-^e  againft   the   Executors   of 
Oi'dinary;  and  that  they  were  inforc 
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)  anfwel'  unto  it.     So  is  the  opinion  of* 

r^*?,  m  the  time  of  Edmrd  the  third.  |.^^-4-^'f« 

.ir  AU.  oppofethhim.     Alfo  tht Ratio-  secco'.ab. 

Mi  parte  honor  urn  by  cullome  in  fome  f''*'>5^4* 

aces  IS  maintainable  for  the  Wite  and  \iiroYk:^ti, 

hildren  againft  the  Executor.     But  no 

ction  of  Account  lieth  againlt  Execu- 

rs 5  except  for  the  King.     More  hereof 

'AVronrTi 

of  Covenants  charging  Executors  i ' 

1^7' E    have   already    touched  upon 
^^     Covenants  in  part,  viz,,   vvhere 
eybe  expfeily  for  payment  of  money,  J*^^^^/^ 
evving  them  to  be  in  LavY-bonds  ^  that  Eiferig,dr*- 
,' Writings  obligatory  5  whereupon  an  ^"^'*  ^^  ^^' 
6i:ion  of  Debt  may  be  brought  as  well  as 
I  Adion  of  Covenant,  though  the  words 
*  the  Deed  bear  the  (bund  and  phrafeof 
f  Covenant.  Yet  in  foiiie  Cafes  no  Af^ion 
Debt  lieth  upon  a  Covenant  to  pay 
ioney :  as'if  A  covenant  that  his  Execu- 
ir  lliall  Within  a  year,  or  fuch  a  time^af- 
i  his  death  pay  ten  pound  to  i  ?   now 
r  that  no  A6lidn  of  Debt  was  main- 
inable  asainft  vf  himfelf,   it  licth  not  PafchiHtk 
^.linfthi^'Executor,  butonejy  an  Aaion  tu^i^^i^ 
■■'  CoVeaant,   as  was  held  in  the  late  comiba) 
N  Queen's 


ti 
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hfxfht^  Queen's  time.  So  if  the  Covenant  i: 
done  by  the  Conditional,  as  thus,  that  if  C  donotpj 
Covenanter,  to^tenpound,  then  A  will  pay  it:  ar 
ifnJjtfive',  fo  alfo,  perhaps,  if  the  Covenant  beinti 
fuch  a  day.    c]jftin6tive,  viz,,  to  doe  fuch  an  a6l  *  orl 

so  in  P«?«ori.  '  -r     L       A  n    L 

Cafe.  But    pay  ten  pound  :  now  if  the  Act  be 

Leffordi'd       ^^^^^^    y^^^^    ^^i^"  ^^  ^^t)^  ^i^^h 

covenant  to   the  iiioney,  but  onely  an  A6lion  of  Cov 
r?^;r*l!Lr     Hant*  But  now  let  us  come  to  the  Cafes 
divers  jufti-  meet  Covenants,  and  fee  vvhich  of  the 
thr^eoJ-    ^'^^^^  charge  an  Executor,  and  vvhich  not.; 
tor,  not  na-  a  Lefl'ee  for  years  covenants  to  repair 
Tofbound,    Buildings,or  to  pay  the  Quit-rents  iffu 
1 2ir  2  F,  (^  out  of  the  Land  kt  ,  there  is  little  dot 
0*4.  ^ote    ^^t  ^he  Executor ,to  whom,  the  Term  cdi 
the  Cafe  is     eth  ,  muft  as  well  as  his  Telhtor  p 
^ar^^.F^/rh  ^^^"^  ^^at  Covenant ,  although  he  did  1 
3S  El,  in      covenant  for  him  and  his  Executors.  A 
^'''^^^'        yet  of  thefe  Cafes  doubthathbeen  :  ai 
touching  the  latter^  vi^zi,   of  paying  Qfiifl 
rents,  divers  Julbces  in  Queen  Mar) 
time  were  of  opinion,  that  it  was  a  thin 
fo  perfonal,  that  it  died  with  the  perfoi 
and  did  not  charge  the  Executors  *,  nor 
there  any  contrary  Opinion  exprefled  i 
^    the  Book.     And  fince  that  time,  vk 
towards  the  end  of  Queen   Eliz-deth 
Reign,  in  the  A6lion  of  Covenant  be 
tween  the  Dean  and  Canons  of  Wmdfi^ 

aw 
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1  Hide  touching  Reparations,  at  the 
ii  much  opinion  was ,   that  onely  the 

rfon  Covenanting  vyas  tied  to  this  per-  coi/.3./,54« 
mance  •  but  after  it  was  refolved,  that 
it  Covenant  did  run  with  the  Eftate,  and 
30th  Executor  and  Aifignee  were  bound 
performance.     Buc  in  that  Cafe  it  was 
dby  Popham^  chief  juRice,  that  if  the  Refoived 
)venant  had  been  to  doe  a  collateral  p.39E/^2'» 
^  y  neither  the  Executor  nor  the  Af-  jud^°d  tlif 
;nee  haa  been  tied  thereby  ;  and  there-  -^•4^3^44 
e  where  a  Leflee  for  years  covenants 
vthin  fuchatime  to  build  a  newHoufe 
I  on  the  Land,  and  dies  before  that  time 

Ipired^  I  doubt  whether  the  Executor  be 
Und  to  perform  this  or  not  *,  although 
do  concern  the  Land  ht^  fe  as  perhaps 
Rent  or  Fine  was  the  lefs^  in  refped  of 
tfs  charge  of  new  Strii6lare  or  Buildings^ 
lich  is  a  great  reafon  that  the  Exeeu- 
r  5  though  not  named,  fhould  be  tied  to 

2  performance.  ~  But  if  the  Covenant 
d  been  to  build  a  Houfe  elfewhere  then 

i  'on  the  Land  let,  or  to  doe  any  other  col- 
:eral  thing  ,  not  pertinent  to  the  Land 
;  it  is  clear  the  Executors  were  not 
)und  to  perform  it.  And  yet  in  thofe 
afes  ,  if  there  were  a  breach  or  non- 
-rformance  in  the  Teftator's  life-time, 


\ 
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as  that  the  time  of  performance  were  e> 
rr.  28  H.8.    pived  before  his  death,  then  it  is  clear  i\ 
tK the     Executors  were  bound  to  yield  recon 
Hojj^ewas    pence  by  way  of  dammages  recoverable 
upon  the       ^n  A6i:ion  of  Covenant ,  as  both  Shell, 
Land  leafed-,  ^nd  Ftt^hrhert  agreed:  and  fo  alfo  di 
*«yfeemed"  the  Lord  P  Of  ham  agree  in  thefaid  Cai 
cf  a  contra-  o{  fjide  ^  as  I  find  in  my  own  Report  fj 
ryoptnion.    jj^j^Q^^g.  though  in  the  Lord  Co/(^ ,  r(| 
porting  onely  the  Point  in  queftion,  th| 
be  not  mentioned.     Now  let  us  confide 
of  the  Cafe  where  there  is  noexprefs  Co 
venant  at  all,  fo  much  as  for  theLeff<:/ 
himfelf,  but  onely  a  Covenant  impliel 
or  Covenant  in  Law,  as  we  call  it.     As  / 
Leflfee  for  life  make  a  Leafe  for  yea^^ 
and  die  within  the  term,  fo  as  the  Lefiee  I 
evi6led  by  him  in  Reverfion  or  Remairl 
Ei.D%s7'  ^^^'     ^"  this  Cafe  it  was  refolved  in  tf;l 
intrauM^j*  kteQueen's  timeby  three  J  unices,  z;i^ 
s^vLno^*     ^M^-  B^Q^^  3nd  Dyer ,  thK  by  this  C( 
veft.  venant  in  Law  the  Executors  vvere  n< 

&  seSr  chargeable ;  and  in  the  fame  Cafe,  tt 
Lord  Dyer  fets  down  another  Refolutic 
after  to  the  fame  eflfedl: .  Bat  M after  Set 
jeant  Bendloes  reporting  this  latter  Cai 
to  be  of  a  Leafe  made  by  Tenant  in  Tai 
viz.,  before  the  Statute  of  32  H.  8.  c 
not  warrantable  by  it,  fets  down  the  opj 

nio 
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n  1  contrarily,  viz>*  that  the  Aftion  was 
nfintainable  againft  the  Executor.     This 
niy  ferve  for  inftance,  the  like  being  in  '^^'  *2  E/. 
at  other  Cafe  where  theLeflbr  hath  not  Hr^l}J^ 
iiJDOd  and  a  firm  Title,  but  peihaps  fub-  ^^^\^ 
to  a  Condition,  or  other  Evidion,  fo 
be  Leflee  cannot  enjoy  the  Land  ac- 
Iding  to  his  Leafe. 

ut  this  muft  be  fo  underftood,  that  no 

ion  or  breach  of  Covenant  is  in  the 

of  the  Teftator  himfelf ;  for  if  that  be, 

re  is  no    queftion   but  the  Executor 

ids  chargeable :   and  therefore  if  one 

ce  a  Leafe  of  Land  by  Deed  wherein 

hath  nothing ,  this  Covenant  is  per- 

s  prefently  broken ;     and  though  the 

Tor  die  before  an  A6lion  of  Covenant 

)fught,  it  will  be  maintainable  againft 

ij  Executor,  though  no  exprefs  Cove- 

it.This  is  ufefuU  to  be  knownjthough  in 

fe  days  there  be  few  Leafes  fo  made, 

:hout 'exprefs  Covenant,  and  the  Execu- 

's  alfo  named.    And  where  there  is  a 

;cial  Covenant  in  exprefs  words,  it  doth 

ijilifie  the  Covenant  implied  :  fo  as  al- 

i»ugh  words  of  demife  and  grant  tie  the  No^cx  and ' 

tobr  to  a  general  Warranty  of  the  Title  ^^J^f' 

iinft  all  men,  yet  it  being  after  covenan- 

'  that  the  Leflee  fhall  enjoy  againft  the  , 

N  3  Leflbr 
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Leffor  and  his  Heivs ,  or  agdnft  all  clain 
ing  under  him  or  his  Ancettors  •  now  rj 
evidtion  by  or  under  any  other  Title  g 
veth  caufe  of  A6lion,  or  bindeth  the  L( 
for  or  his  Executor  to  make  recompenc^ 

Of  Wrongs  don.e  hy  Tefiators^and  rfh  eth 
Executors  he  llabU  to  Amends. 


\i 


A  Lthough  Executors  do  reprefent  \ 

-^^  perfonsof  th^irTe^ators;  yet  if  ^| 

Tedatoi*  commit  any  Tvefpafs  upon  1 

Goods  of  another^  or  upon  his  Perion  '•■ 

Lands  5  no  Adlion  Iieth  for  this  agaih 

the  Executor  j  for  Atiio  perfom/is  mor^ 

turcMmferfona.     So  if  a  ShenflF,  Gaol 

AX  ^i^.^  15'  or  Keeper  of  Prifon,  fufter  one  in  Execi 

lx.74.  Co.  t^on  for  Debt  or  Dammages  to  efcape 

|/i-,9./o87.^.  though    hereby  the  party  at   whofe  Su 

the  Execution  was  be  indtled  to  an  hBo 

on^viz.*-  an  A6lion  upon  the  Cafe,  agtin 

fuch  Officer  by  the  Common  Law ,  ar 

by  Statute  an  Act  ion  of  Debt?  yet  ifl^ 

fo  -fuffering  die  ,  for  that  fuch  difterenc 

was  a  wrong  of  th-  nature  of  a  Trefpaf 

no  Adion  lieth- againil  his  Executor '1 

th^fame.  And  upon  thefims  reafon,  M 

pr^furne,  if  one  carry  away  his  Corn  ail 

H'lyi  withouc  fetting  out  t'heTcnrh;,  a 

thou 
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^ueh  the  treble  value  be  recoverable  a- 
%s\^  him  m  an  Aft  ion  of  Debt ;  ye.fif  he 
ie  before  Hich  recovery ,  che  Aaion  is 
ijne,  and  lieth  not  againft  his  Executor ; 
^,  not  althoiign  the  Teftator  weve  a 
ifee  for  years,  lO  as  his  State  came  to  his 

ecutor. 

Like  Law  in  other  penal  Statutes  \  ^% 

r  arrefting  one  at  the  Suit  of  J  S^  with- 
this  privity  or  afienf,  or  for  not  ap- 
aringasaWitnefs,  being  ferved  with  a 
\l'mna^  and  having  charges  tendered, 
d  many  like  ;  yea,  if  a  LelTee  for  years 
Immit  Wafte  and  die,  no  Aaionlieth 
;.nnft  the  Executor  for  this  Wafte.  For 
i  thefe  Cafes  are  within  the  rule  of  Acilo 
rfonalis  moritur  cum  ferfona.  And  many 
hir  like  Cafes  might  be  put,  but  thefe 
ay  fuffice.  Yet  if  a  Parfon,  Vicar,  or  o- 
ler  Spiritual  or  Ecclefiaftical  perfon , 
:>  fuffer  a  vuine  or  decay  of  the  Houfes  or 
uildings  upon  his  fuch  Spiritual  Bene- 
ce  or  Promotion,  and  dieth ;  his  Execu- 
)rs  are  liable,  by  the  Spiritual  or  Ec- 
lefiaftical  Law  ,  to  the  Succeifor's  Suit 
)r  amends,  to  the  repairing  of  fuch  fpoil 
r  decay.  And  becaufe  fome  ufed  frau- 
ulently  to  grant  away  their  Goods,  fo  as 
otbin?  ('hall  be  left  to  their  Executors  v 
N  ^  it 
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it  was  ena(3:ed  temp.  E/iz.aletk£y  that  fui 
i3E/.c.i^.  Grantees  of  Goods  ihould  be  liable 
theSucceffor's  Suit  for  thefe  Dilapidatioi 
as  if  they  were  Executors. 

As  for  one  other  C^fe  of  this  nat 
2//^.  where  an  Executor  walteth  the  G 
oFhis  Teftator,  or  an  Adminiftrator 
Goods  cf  his  Inteftate,  and  dieth ,  w, 
ther  his  Executov  be  fubjedt  to  A6tion  | 
this^ornot;  I  adjournthe  Reader  tot 
place  where  I  lliall  treat  of  fuch  Wafti 
pr  DevaiUtion  by  Executors. 

Unto  this  Head  not  unfitly  n^ay  be 

fen'ed   what  before  i^  faid   of  Ada 

againft  the  Executors   of  the   Debtor 

Fitz.Ex.77,  Heir,  and  the  Executors  of  the  Ordinary 

for  the   Specialty  binding  to    paymet 

reacheth  not  to  any  of  thele  :  but  becaul 

their  Teftators  fj^ould    have   paid  theit 

Debts  with  the  Goods  p.v  Profits  of  ^ 

T  conceive    Lands  of  the  Debtor,  and  did  nox,  bji 

rract'be-     retained  them  to  themfelvcs  ^  tberefori 

tween  this     for  this,  as  a  Wrong,  are  they  fuable,  as '. 

tTet  Cafes     ^^'^  ^^'  ^^  ^^^'^  ^^  ^^"  ^'^^^^  teafon  are  tb- 
fapra.         Executors  of  an  Adminiftrator  chargeable; 

where  he  did  neither  pay  the  Debts,  no 

jcave  the  Goods  to  the  next  Adminjllra-i 

tor,  but  othervvife  difpofed  of  them.  Yej 

f n  Executor  is  npc  chargeable  in  an  A 


fliqr 
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ion  of  Detinue,nor  of  Account,  (except  ^i'^*'**'?* 
lithe  King)  for  cheTeftctror's  detaining^  adiSuco!;, 
id  not  paying  oranrwedng  things  vecei-  l^'J'^^' 
\- or  under  his  charge .  cotjI  fo?  Ar» 

And  the  reafon  why ,  after  Account  ^^^Y^  ^^ 
ijide  before^  Auditors ,  and  the  Rail ifiF  before  au- 
<' Receiver  be  found  in  Arrerages  md  f^°^^'  ^ 
t  y    that  in  this  cafe  his   Executor  is  91,  g\.'  ^^ 
irgeable,  i"^,  becaufe  the  Auditors  are  ^"g^*"* 
de  Judges  by  the  Statute  pyefim.  2.  caj>,^ 
,    lo  this  Arrerage  which  they  have 
Iged  is  a  Debt  by  Record, 
But  if  the  Cafe  be  put  on  the  other 
e,  viz.*   that  the  Bailiff  or  Receiver 
ve  found  in  Surplufage  upon  his  Ac-  co.  /jfc.9./, 
unt,  viz..   that  he  hath  laid  out  more  in  ^7«  ^' 
I  Lord's  or  Mafter's  bufinefs  then  his  Re- 
ipts  amounted  unto,  and  then  his  Lord 
Mafter  dieth  ,  now  fhall  not  he  have 
yA6iion  againft  the  Executors  for  the 
Lrplufage,  becaufe  it  is  out  of  the  puryieii 
'  the  faid  Statute. 


CHAP. 
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CHAP.   XII. 

Of  the  Orhr  and  Method  to  he  ufed  hy  Ei 
ectitors  in  payment  of  Debts  and  LeM 
cies  ^  fo  06  t9  efcape  a  Devafiatiom 
charging  of  their  oven  Goods*  ^ 

"W'XT'E  have  gone   through  and  (S 
^    ^    patched  the  two  firft  propc 
parts,  viz..     i.    Touching  the  beingf| 
Executors,  and  the  manner  of  their  b 
ing  5     2.  Their  having ,  and  the  mannt| 
of  their  having.     We  come  novv  to  t!j 
third  part,  z/it..  Their  doing  or  difpofili 
of  the  Teftator's  Eftate.  .  I 

Now  this  confifts  principally  in  t| 
iiTuingof  Money,  though  partly  alfo  in  de 
Iivermg  or  affenting  to  the  execution  ji 
Legacies,  not  being  Money  ,  but  otfe 
Goods  or  Chattels  bequeathed.  \ 

Money  k  to  be  iitued  by  Executoi 
'four  ways  ordinarily. 

About  the  Funeral  of  the  Teftator. 

About  proving  his  Will. 

In  paying  of  Debts. 

In  paying  and  fatisfying  of  Legicie 
peculiarly.  iJ 
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\s  for  the  firft  ,  Bimals  be  as  of  ne- 
rfity  fortwo  refpe^ls^ -t;/;?^.  i.  OfCha- 
r  J  to  the  dead,  that  he  ma/  b^  Chrifti- 
y-and  feemirrgly  interred    2.  to  pre- 
it  and  avoid  annoiance  to  the  Jivjng, 
)  by  the  very  view  of  tk  dead  Cat- 
is  would  both  be  affrighted,  and  with- 
i  few  days  diftafted  at  the  nofe.     We    . 
)W  that  under  the  Law  the  touching 
a  dead  Carcafs  made  a  man  unclean, 
\  to  need  purifying  :  no;  can  vve  eafily 
get  what  the  SiHers  cF  Laz>arm  faid 
our    Saviour  touching  their  Brother, 
en  he  had  been  dead  three  or  four 
p^viz*    that  thi  takng  of  him  then 
tof  his  Grave  muft  needs  bring  a  no i- 
ne  favour.     Hereabo.it  therefore  feme 
pence  isneceffary  ,  and  that  not  onely 
:  Fees  to  be  paid  ,  which  in  London  a- 
)unts  to  a  eonfiderible  fum ,  fpecially 
r  fuch  as  are  to  be  buried  within  the 
hurch^  butalfootherwife,  viz,,  for  the 
all  or  Herfe-cloatn ,  l^^  Ringing,  d^c. 
-s  for  Feafting  and  Banquetting,  it  feem.s- 
3t  to  be  congruent  to  the  fadnefs  and 
Diefuhiefs  of  the  adtion  in  hand.     But 
Dwfoever  that  be,  yet  where  the  Tefta- 
)r  leaves  not  fufficient  Goods  to  pay  his 
)ebtS;,  Feftival  expence  is  to  be  forborn, 
'  •  '  ex-^ 
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except  the  Executor  will  out  of  kindnel 
bear  u  with  his  own  purfe  ^  for   deaf] 
Debtors  mu^inotfeaft  to  make  their  1 
TingCreditoisfaft.  I  mentioned  a  conl-! 
derabie  amoilnc  of  funeral  Fees  payabl] 
in  London  :  and  fuvely  (to  let  my  thougf 
fall  back  uporiit  a  little  )  it  is  worth  co| 
^deration,  wkether  in  that  kmde,  and  't.\ 
fpecially  foi*  ti|ofe  who  dying  there  aM 
yet  carried  int^  their  Countries  to  be  bipf 
ned,  the  Exadlon  be  not  either  unju(t  z¥ 
together,  or  too  oneroufly  excclTive  :  f( 
alio  for  much  Ringing ,  contrary  to  thj! 
Canon  made  at  the  Convocation  in  thi 

The   next  thii^  mentioned  to  juftififf 
and  occafion  expence  is  the   proving  d' 
th^  Will.     But  this  wjiy  a  greater  dift 
burfement  (except  x)r  riding  charges,  oi 
by  reafon  of  oppoiition  by  a  Caveat  put  iiiji 
or  the  like  )  will  not  ftand  allowable,  then 
9iHw.8.   isprefcnbed  by  the  Statute  made  in  the 
«;t5.        time  of  Hen,S.  whereby  the  FeesofOr-il 
dinaries,  and  their  Scribes,  Regilkrs  and^! 
Officers  be  limited.     And  it  it  is  ftrange 
that  thefe  bounds  have  been  fo  much  and 
fo  frequently  broken  and  tranfgrefled  i  the 
,  ^        rather,  for  that  long  before,  in  the  time  of 
c,4,  '  *     K.£</^,3,  by  an  A6t  of  Pa.rliamenr  it  is 

pro- 
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^  vided,  that  the  King*s  Juftices  lliould, 
aifvell  at  the  King's  Suit  as  at  the  partie's 
gjsvcd,  enquire  after  fuch  Oppre  (lions  or 
ijtortions,  for  fo  they  be  called  j  yea,  St, 
m*  who  was  no  iiranger  to  the  Civil  ^c.&stui 
Canon  Law,  as  appears  by  his  Book,  •^•*^^P*^®» ' 
h,  that  the  Ordinary  ought  to  take  no- 
ig  for  the  Probate,  if  the  Goods  fuffice 
for  Funeral  and  Debts ;  but  he  means 
ely  that  Confcience  is  againft  it. 
Now  we  come  to  the  third  occafion  of 
sburfement,  viz,,   payment  of  Debts, 
ich  is  the  main  part  of  our  bufinels. 
e  have  before  feen  what  Debts  lie  up-- 
Executors,  having  Affets  to  pay  them  ; 
;  are  now  to  fee  in  what  order  they 
ift  pay  them,  as  well  mfmtfidi  dif^enfa- 
esy  as  for  their  own  indempnity,  ne  quid 
fna  cmat  detrimsntu  To  put  our  felve? 
1to  the  better  order  or  Method  of  hand- 
ng  thefe  things ,  we  will  fort  our  Debts 
ito  their  feveral  kinds,  thus. 
They  are  of  thefe  three  fortSjv/^,  either 
Debts  of  or  upon  Record  j 
Of,  Debts  by  Specialty ; 
Or,  Debts  without  Specialty. 
The  Debts  upon  Record  may  be  again 
iivided  into  four  forts  or  kinds,  z//^. 
Debts  to  the  King  or  the  Crown. 

Debts 
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Debts  by  Judgment  or  Recovery ; 
fome  Court  of  Record. 

Debts  by  Recognizance. 

Debts  by  Statute-Staple  ,  or  Stati^ 
Merchant. 

Amongft  thefe,  the  Debts  of  the  Cr 
are  to  have  the  firft  place  of  precedeo 
fo  as  if  there  be  not  come  to  the  Exec 
tor  Goods  of  greater  value  then  \m\\{\ 
fice  for  the  fatisfaclion  of  thefe  ,   h 
not  to  pay  any  Debt  to  a  Subjed ,  an 
M,  53  &  ^4  he  be  fued  for  any  foch ,  he  may  plea  _ 

Lad'ral    ^^^  ^^  ^^^^^  ^'^^^  ^^^^  ^^^  Teftator  du 
fingharJs     thus  much  indebted  to  the  King ,  lliewii 

la^^J&Tu   ■^^"^'^'  ^'^-  ^"^  ^^^^  ^^  ^^^^  not  Goods  fu 
d9  kiiz,  *   mounting  the  value  of  that  Debt.    O; 
if  the  Subje6l's  purfuit  be  not  fobyw* 
of  Aclion,  as  that  the  Executor  hath  d: 
in  Court  to  plead^  but  be  by  vvay  of  fuir 
Execution  ,   as   upon  Statute-Merchat 
or  Staple ;  then  is  the  Executor  put  to  h 
Andita  querela ,  vvherein  he  muft  fet  fort 
this  matter.     And  there  is  great  re  "' 
why  the  King's  Debts  fhould  thus  bepr& 
ferved  before  any  Subject's,  viz..   for  thai 
the  Treafure  Royal  is  not  onely  for  fi| 
ftentation  and  maintaining  of  the  Kingj 
Houfhold,  bat  alfo  for  Publick  fervic^ 
as  the  Wars,  drc  as  appears  by  theS|g 
.,     '  tiil 
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10  Rich.  2. cap  I.    And  therefore  it 
as  I  conceive,  that  BraEion  faith  of  the  i-i^.  i. 
lafures  or  Revenues  Royal,  Rohorant 
onam ,  they  do  ftrengthen  or  uphold 
Crown.  And  for  the  like  Reafon,  as 
link ,    did   God  im^  touching  the 
fedions  of  the  Crown  ,   that  if  they 
•e  given  to  any  other  then  the  King's 
1  Children  ,    they  fhould  revert  and 
le  back  to  the  Crown  the  next  Jubi- 
,  which  was  once  in  fifty  years .    Sed.  de 
fatis.     But  this  priority  of  payment 
he  King's  Debt  before  the  Debt  of  any  21  K.4.  ar, 
)jed1,  is  to  be  underftood  onely  of  Debts  k  be^pka^i! 
Dr  upon  Record  due  to  the  King,  and  ediw.356* 
:of  other  Debts.     If  any  ask  how  the  ^^^"^^ 
ig  fhould  have  any  Debts  which  (Lall 
:  be  of  Record ,  fince  by  the  Statute 
of  King  Hen.  8.  chap.  30.    it  is  in- 
ed,  that  all  Obligations  and  Specialties 
en  to  the  ufe  of  the  King  lliall  be  of 
I  fame  nature  as  a  Statute-Staple  :    To 
5 1  anfwer ,  that  there  may  be  fums  of 
)ney  due  to  the  King  upon  Wood- 

s,  or  fales  of  Tin  ,  or  other  his  Mi- 
rals,  for  which  no  Specialty  is  given  ; 
alfo  for  Amercements  in  his  Coarts-Ba- 
n  or  Courts  of  his  Honours  ,   which 

not  Courts  of  Record  ;,  the  like  of 

Fines 


1 
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Fines  for  Copy-hold  (iates  there;  fi 
the  money  for  which  Strays  vvkhm 
King's  Manors  or  Libevties  are  fold*    - 
fo,  as  the  Law  hath  lately  been  taken  ] 
ruled  in  the  Exchequer  ,  even  Debtj  > 
Contrail  dae  to  any  Subjei;!:  are  by  , 
Outlawry^  or  Attainder,  forfeitable] 
the  Grown.     Yet  neither  thefe,  nor  th 
due  to  fuch  perfon  out-lawed  or  attair^ 
by  Bond,  Bill,or  forArrerage  of Renuj 
on  Leafe ,  are  or  can  be  any  Debt  of  |i 
cord,  untill  Office  thereupon  found  |] 
although  the  Outlawry  or   Attainder:i 
upon  Record  ,  yet  doth  it  not  appear 
any  .Record,  before  Office  found,  that;,, 
fuch  Debt  was  due  to  the  perfon  oudi 
'  cd  or  attainted.  Thus  are  notthefeD^ 
to  the  Crown  to  have  priority  of  pJ 
And  muft    ment  before  the  Siibjed's  Debts,  t.hoi 
plead  the     ^j^^.  j^ing^s  Debts  of  Record  are  fo  to  ha\ 
certain,  as  ^So  that  It  a  SuDject  to  whom  the  Teiiv. 

'thecafeof  ^^'^^  indebted  by  Specialty  fue  for  t 
the  Lady  Debt,  the  Executor  muft  plead ,  thdt  t 
lif^f&l\  Teft ator  died  indebted  thus  much  to  1 
E/iz.  But  it  Kins  by  Record,  more  then  which  he  I< 
ut^'%.  not  Goods  to  fatisfie^  if  the  truth  oft 
cord  of  the  Cafe  be  fo :  for  if  there  be  fufficient 
as'^waXd  ^^tisfie  both ,  then  the  Subject  Credii 
'Ty,-;^<^euz,.   is  not  to  ibvfor  his  Debt  till  the  Kins 

in  ban.Reg.  '  j^^ 
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Ejbt  be  levied.  And  if  the  Subje6^  Cre- 
flor  fue  Execution  upon  a  Statute^  fo.thac 
t:  Exec,  hath  no  day  in  Court  to  plead 
c- 5  Debt  to  the  King  5  then  is  theExef^ 
pi  to  an  Audita  querela  ,  wherein  he 
lift  fet  forth  that  matter,  and  fo  provide? 
(his  oyvn  indempnity.  But  wnatiliall 
V  fay  of  Arrerages  of  Rent  due  to  the 
iig?  Surely,,  where  it  is  a  Fee-farm 
^  It,  or  other  Rent  of  Inheritance,  I  fee 
1  how  it  can  come  under  the  title  of 
-bt,  fince  for  it  no  Action  of  Debt  is 
intainablefo  long  as  the  State  continu- 
:  in  him  to  whom  it  grew  due;  and  I  find 
1:  the  L.Z);'<fr,/^.l4  £fe.  feidj  that. the 
Cg  could  but  onely^^irtrain  for  bis 
hts,  and  not  otherwife  levy  them  of 
-  ids  or  Goods  ^  and  that  the  King  by  •  his 
^'.rogative  ,  may  diftrain  in  any  other 
-ids  of  his  Tenant,  our  Books  tell  us,but 
I'imore.  Yet  I  know  it  hath  been  other- 
Vfe  done  of  late  in  the  Exchequer^  which 
f  jt  have  been  the  ancient  and  frequent 
II'  of  the  ExeheqHir  it  will  ftand  as  Law^- 
tpgh  unknown  to  the  L.  Dyer.  Now  Rent 
i|j>n  a  Leafe  for  years  differeth  from  the 
)i!er,{ince  for  the  Arrer. thereof  an  Adlion 
>ii)ebt  lieth.But  how  can  either  of  thefe  be 
bts  of  Rec.  when  the  not  payment  may 
O  be 
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be  either  in  the  Court  cf  Exchequer  ^  \ 
to  the  Receiver  general  or  particular  >  ^ 
how  then  can  there  be  any  certain 
cord  of  the  not  payment,  fo  as  to  m; 
any  certain  Debt  upon  Record  >  We  k 
Statutes  have  been  made  to  make 
Lands  of  Receivers  fubje6t  to  fale  for 
tisfa6tion  to  the  Grown;  and  befides  thili 
fome  ancient  Patents  direft  the  payme 
of  Fee-farms  into  the  hands  of  Sherifij 
The  Stat,  of  Weftm.  i.  caf,  19.  provii 
remedy  for  the  King  againft  Sheriffs 
anfwering  the  Debts  of  the  Crown 
them  received  :  To  as  the  King's  Far 
or  Debtor  may  have  paid  his  Rent,  or 
thev  Debt,  and  the  Crown  have  not  yet  t 
ceived  it.  Of  Fines  and  Amerciaments 
the  King's  Courts  of  Record,  there  i* 
doubt  but  they  are  Debts  of  Record. 
Come  we  now  to  the  Debts  of  Sub  j 
and  fivft  thofe  of  Record.  Touching  whi 
I  (hall  not  be  able  to  hold  fogood  aM 
thod,  and  fo  well  to  handle  things  by  pai 
as  I  would  ^  for  that  the  parts  fo  ftahd 
competition  one  with  another  for  pr6 
dency  ,  as  that  they  muft  of  necefl 
thereabout   eonfli6l  and  interplead  t 
with  the  other ,and  conteft  one  againft^ 
other :vet  for  the  Header's  better  eafe,a 
-      '  abil 
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Ulity  to  find  out  that  which  may  con- 
<irn  him  in  his  particular  cafe,  I  will,  in 
lis  beft  fort  I  can,  (ingle  out  thefe  things 
i|o  feveral  parts,  and  place  them  in  feve- 
li  rooms  or  ftations.  Firft  confideriqg 
it  {hall  (land  between  one  Judgment 
another ,  had  either  againft  the  Exe- 
oror  Teftator.  Secondly,  how  be- 
en Judgments  and  Statutes  or  Recog-  . 
ncest  Thirdly,  how  between  Re- 
;nizances  and  Statutes*  Fourthly , 
between  one  Recognizance  and  a- 
er.  Fifthly ,  how  between  one  Sta- 
tic and  another.  Adding  to  each  fome 
C  'fervations  incident. 
>Jow,  ne)^tto  the  Debts  of  tbeCrown^ 
1:  Judgments  or  Debts  recovered  a- 
ginlt  the  Teftator  to  have  priority  or  pre- 
c  lency  in  payment,  as  being  of  an  higher 
mure  or  more  dignity  then  any  other  t 
fo  that  Statutes  and  Recognizances^ 
ti^ugh  they  make  Debts  upon  Record,  yet 
an  they  begotten  but  by  voluntary  con- 
ik  of  parties ;  whereas  in  every  Judg-* 
ntnt  there  hath  been  a  courfe  and  work 
oljuftice  againft  the  will  of  the  Defend, 
aiis  prefumed,  and  this  in  a  Court  of  Ju- 
fi:e,  and  the  Records  of  fuch  Judgments 
aj;  entred  in  publick  Rolls ,  not  kept  or 
I  Q  2  carried 
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co.f.  $.  /.    carried  in  Pockets  or  Boxes,  as  Statutes,tis:! 

SdG^^Jf  iintill    Inrollment    Recognizances   are.:i 

inter  Bond    Thetefore  Executors  mutt  take  heed  thau 

itmfvei    Judgments  againft  their  teftators,  ( befoK.! 

eirdter.       Dcbts  any  other  vvay)  if  they  have  not  fttf-'H 

ficient  for  boch,  be  firft  fatisfied,  left  they 

draw  the  burthen  of  this  Debt  upon  thd 

aWritS     own  backs.  Now  their way  to  help  them 

Error  by  the  felves ,  being  fued  or  purfued  for  otbe 

ve'S'th'e"'  Debts  5  is  the  fame  before  delivered  touch 

Judgments    j^o  Debts  Upon  Record  to  the  Crown,m 

a  Stat,  to  be  by  Plea,  vvhere  they  may  plead,  as  in  Scir 

muft  ^  i^'of  /^^^^"^  ^P^"  ?  Recognizance,  or  Suit  upoi 
Ss  ownf  Band  ^  and  by  Audita  querela^  where  the 
Retfi  and  cannot  plead ,  as  when  Execution  isfue 
Cafe,  P.  45  upon  a  Statute.  And  if  they  had  no  war 

So  hcidVn^*  ""^&  ^"  ^^^  ^^^  U^^^h  but  upon  Nth 
jietfa»s  cafe  returned  th^  Judgment  pafTed ,  there  all 

■C?w*/wfi  theExeCi  may^e  relieved  by  ^W/r/i  ^i« 
24,2$.  to    re/a  ^  becaufe  there  was  no  default  m  nii 

*  Judgment  upon  the  Suit  in  the  Scire  fada 

59.*  So  Fm.  Nor  will  it  be  any  Plea  for  the  Creditor  t 
am  in  com.  Stat,, to  fay,  that  his  Statute  was  acknov^ 
chtr»ock^8c  ledged  before  the  Judgment,  and  fo  : 
^'"ini  vci  ^^^^  ancient  5  for  a  latter  or  more  puifr 
tmiterl"^  Judgment  is  to  be  preferred  before 
Statute  in  time  precedent.'  But  if  th 
Judgment  be  fatisfied,  and  it  onely  kej 

0 


i  ^n  Executor.  197 

1  foot  to  wrong  other  Creditors,  or  if 
lere  be  any  Defeafance  of  the  Judgment  co./.5,/.a§. 
etin  force  5  then  the  Judgment  will  not  sohddfn^' 
ml  to  keep  off  other  Creditors  from  «5  &  16  £/. 
leir  Debts.     And  thus  much  touching  scirfTaaas 
►ebtsbyjudgmentjz;/^.  how  ^^^y^^^^  ^Jjnft"^^?;, 
I  priority  before  other  Debts  bv  Statute  u  wahcid 
■  Recognizance.    Now  to  fee  how  they 
pd  among  themfelves ,  let  this  be  ob- 
rved,  z//.?,.  that  between  one  Judgment 


hd  another  had  againft  the  Teftator 
recedency  or  priority  of  time  is  not  ma- 
Jrial  J  but  he  which  firft  fueth  Executi- 
n  mull:  be  preferred ,  and  before  any  Ex- 
:njtion  fued  it  is  at  the  election  of  the 
xec.  to  pay  whom  he  will  firft  :  yea,  if 
ich  bring  a  Scire  facias  upon  his  Judg- 
lent,  the  Exec,  may  yet  confefs  the  A&:i- 
lof  which  he  will  firtt,  notwithftanding 
le  Scire  facias  was  brought  by  the  one 
efore  the  other.  In  this  Scire  facias  the 
defendant  may  plead  generally,  that  he 
ath  fully  Adminiftred  before  the  Scire 
icias  hron^hty  without  (liewing  that  he 
id  adminifo  in  payment  of  Debts  of  as 
igh  nature  .,  yet  that  muft  be  proved  up- 
n  the  Evidence ,  elfe  the  Trial  will  fall 
j'Jt  againft  the  Exec.  Thus  have  I  deliver- 
d  the  moft  material  things,  in  my  appre= 
p  3  benuon^ 
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henfion,touching  Debts  by  Judgment;  y< 
thereabout  I  will  add,  for  the  bettet  infof 
mationof  the  Reader  not  ftudied  in  iY 
_  Law,  thefe  few  things.    Firft,  thatwh 
hath  been  faid  isonely  to  be  underftoc 
of  Judgments  againft  the  Teftator,  ar 
not  of  any  againft  the  Executor  himfeK 
for  of  thofe,being  but  Debts  of  Special 
at  the  time  of  the  Jettator's  death  ,  v 
iliall  fpeak  after.    Secondly,  what  is  fa 
of  the  Teftator,  in  cafe  of  an  Executi 
immediate,  is  likewife  to  be underfto< 
of  the  Teftator's  Teftator,  in  cafe  of  t 
Executor  of  an  Executor  :  for  where  I 
makes  B  Exec,  and  B  makes  C  Exec*  thd 
the  Goods  which  came  from  or  vvere  U 
byy^,  be  not  in  the  hands  of  C  liable, 
9^.4.14,15.  Judgments  had  againft /?  •>  nor,  on  thd 
ffrllSge^of  ^her  fide  ,  are  the  goods  of  Bin  the  hai 
Account  be-  of  C  fubjecl:  to  the  Judgments  had  aga 
torswiih-'    ^-   And  the  like  is  to  be  underftoot 
out  Suit;     Statu  teSjRecognizances  and  Bonds,as  elf 
tutors are^'  where  is  fomewhat  touchcd.  Thirdly,R 
charged  by   coverics  or  Judgments  by  meer  confef 
theiSors  on,  without  defence,  are  yet  of  the  far 
bystat.r^'.a.  nature,  and  to  have  the  fame  refpedl  ,as 
RccoTd?^  °  ther  Recoveries  upon  Trial  or  other mf* 
10  H.6.24,    for  although  they  may  feem  to  be  but  of  ti; 
?85,  '^''  "'  nature  of  Recognizances,  which  be  dehi^ 

reco 
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incognita  i  yet  do  they  differ  from  them, 
|i  that  here  a  Debt  is  demanded  by  a  De- 
iaration  which  is  intended  true,  and  that 
nerefore  the  Dtfendant  cannot  deny  it  • 
at  in  cafe  of  a  Recognizance  it  is  not  fo, 
»r  there  ufually  no  Aft  ion  is  entred,  nor 
^ebt  demanded.  Fourthly,  the  foreftiew- 
d  refpeft  to  Debts  by  Judgment  is  not 
)  be  inclofed  within  H^eftminfier  Hdiiyind 
z  reftrained  to  the  four  Courts  there,but 
lay  and  muft  extend  it  felf  to  Judg- 
aents  in  other  Courts  of  Record,  vU,  in 
Cities   and  Towns  Corporate ,  having 
lOwer  by  Charter  or  Prefcription  to  hold 
Plea  of  Debt  above  forty  (hillings,  as  in 
iondm^  Oxfordj^c,  For  although  there 
Execution  cannot  be  had  of  any  other 
iioods  then  fuch  as  be  within  the  Jurif- 
jiftion  of  that  Court;  yet  if  the  Record 
|e  removed  into  the  Chancery  by  Certio' 
arty  and  thence  by  Minimus  into  one  of 
he  Benches  y  fo  Execution  may  be  had 
ipon  any  Goods  in  any  County  of  Eng- 
and.  Fifthly,  in  Cafe  where  the  Teftator 
us  bound  in  a  Recognizance,  and  a  Scire 
aciashought  againft  him,  and  thereupon  fX^f,-^ 
ludgment  given  ;  although  this  J udgment  a  writ  of 
)enot,^«o^  recuperet y  as  in  cafe  oi  Afti-  Amragef^ 
^J^s  of  Debt  J  but,  <^uod  halejtt  executic'^^cu 
P  4  new  I 
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nem'i  yet  fince  Execution  is  the  lite  ,  fruit 
and  effe6l  of  all  Judgments,  this  may 
well  ttand  for  a  Debt  by  Judgment,  as.] 
takeit. 

0/  Recogniz,ances  ani  Statutes* 

Ext   unto  Debts  by  Judgment 

thofe  by  Stat .  or  Recognizance  to! 

regarded  by  the  Executor.    And  becai 

I  find  no  difference  of  prior ity  or  prccai 

dency  between  thefe  two  ,    I  thercfoRi 

rank  them  together  :  Yet  one  reafon| 

preferment    given  to  Judgments  befoii 

Statutes  in  Harrifons  Cafe,  vU*  that  tli 

dne  remains  a  Record  upon  a  Roll  in  ik 

King's  Court ,  whereas  the  other  beiti 

carried  in  the  poclket  of  the  Conufee  I 

more  private  ;  this,  I  fay,  fbould  give  pti 

onty  alfo  to  Recognizances  before  Sta 

rates  :  As  alfo  another  reafon, for  that  Sta 

tutes  are  not  properly  Records ,  but  Oil 

ligations  recorded ;,  yet  do  I  not  find  tbs 

this  makes  a  difference  for  priority  '< 

payment.  And  indeed  the  Stat,  is  the  mo| 

expedite  remedy,  fince  thereupon  Execa 

tio'n  may  be  taken  out  without  a  Scire  fi 

cUs  or  other  Suit,  which  cannot  be  m  tl 

cafe  of  a  Recognizance:  for  there,if  a  ye| 

be  pa(l  after  the  Acknowledgment ,  i 

Execution  can  be  fued  out  againft  t| 

-  *  pirc 
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ijty  hhnfelf  acknowledging  it ,  without 
mirefac.  firftfuedoutagainRhim;  and 
i  be  be  Jead,  then  though  the  year  be  not 
I  ft,  yetmufta^dr*?  facias  he  fued,  and 
i^reupon  the  Executor  Defendant  may 
pad  fome  Plea  to  bold  off  the^xecuti- 
['foratime.  But,  this  notvvithftanding,  Before  5«. 
\i  Executor  may  fatisfie  the  Recogni-  {oiSrUyT 
i  nee  before  the  Statute,  atleaft  if  he  do  ^"'^!^^'^^ 
ioefore  Execution  fued  thereupon ;  for  Extend.Ss 
I  zy  ftanding  in  equal  degree,  it  is  at  his  good. 
leclion  to  give  precedency  and  prefer- 
ent  to  whether  he  wjII.  Neither  is  it 
aterial  which  of  them  were  firft  or  more 
icient;  nor  bet^veen  one  Statute  and  ano- 
ler  doth  the  time  or  antiquity  give  any 
Ivantage  as  touching  the  Goods,  though 
;  touching  the  Lands  of  the  Conufor  it 
Dth ;  but  as  for  his  Goods  in  the  hands 
F  his  Executor ,  whofoever  firft  getteth 
old  of  them  by  his  Execution,  (hall  have 
ne  preferment*  And  before  fuing  of  Exe- 
ution,the  Executor  may  give  precedence 
I'r  preferment  to  whom  he  will.  Put  now 
3me  may  obje6l,  that  there  is  no  courfe 
idr  Writ  of  Execution  for  any  fuch  Conu- 
"eeagainft  the  Executor  i  and  iffo,  then 
btatutes^merchant  and  of  the  Staple  are  in 
/ain  fpoken  of,  and  it  is  true  thit  Mafter 
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Y°'&sm  ^^^^k^  ^^^^  C^^^^  Juftice  of  the  C&£ 
mfu^-i!''^'  mon  Pleas  y  in  his  New  Cafe,  profefitij 
that  he  knew  not  any  remedy  for  tl 
Creditor  out  of  the  Goods  of  theConuC 
after  his  death.    But  if  this  (hould  be  C 
the  Lav\||,vvere  very  defecStive ,   fince  tl: 
Tubftance  of  many,efpecially  of  Merchant 
for  and  among  vvhom  the  Statute-Mcil 
chant  was  provided,  confifteth  ufuay 
co.?.5./;2g.  more  in  Goods  then  Lands :  be(ides,1M 
ei.tW?u9.  ^^^^  ^^  Harrifon ,  Adminiilrator  of  li 
Goods  of  Sidney  J  in  Bar  of  Greens  A4| 
on  of  Debt  upon  an  Obligation,  vis:,*  thi 
the  Inteftate  ftood  bound  in  a  Statute-ftft 
pie  to  JSj  and  Greenes  Reply  thereuntt 
that  there  were  Indentures  of  Defea 
fance  ,  no  Covenant  whereof  was  brc 
ken,  and  the  Refolution  of  the  Judgei 
that  the  faid  matter  in  the  Replicati« 
was  good  to  avoid  the  Defendant's  Pleai 
all  this,  I  fay,  (and  the  Refolution  of  tli 

V^'^fn'clt  ]^^l^^^^  ^^^  Common  Pleas  in  that  Caft 
"^''''"*  *  and  in  the  Cafe  between  Pemherton  m 
Barramy  as  alfo  in  the  King^s  Bench  b 
Pofham  and  the  reft  of  the  Judges,  tbl 
Executors  muft  fatisfie  Judgments  be 
fore  Statutes ,  and  Statutes  before  Obli 
gations)  had  been  idle,  and  favourinj 
of  groffe  ignorance  ,  if  no  Execution  « 

al 
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could  be  bad  againft  the  Executor  of  Seec^-./i&.j, 
f  [I  bound  in  a  Statute  j  aiid  then  ftiould  on  agaSft  an 
\hm  have  demurred  upon  the  Plea  of  ^xec.  upon 
\\trrifony  and  needed  not  to  have  pleaded  \fmai^r^ 
mt  other  matter :  but  none  of  the  Judges  cafe. 

Serjeants  ever  conceited  any  fuch  mat-      ^.^   ^ 
•.  That  which  there  was  replied,  viz,.  28.*soifVa- 
u  the  Statute  was  not  forfeited  *  is  here  *i?^^^'   ^ 

L  T        1  111    though  not 

be  remembred  as  good  matter  both  difcharged. 
ainft  Statutes  and  Recognizances  >  and 
It  whether  the  Recognizance  have  a  De- 
ifance,  or  a  Condition  not  broken ,  fo 
at  the  Recognizance  is  not  forfeited.  In 
)nc  of  thefe  Cafes  is  the  Executor  hin- 
iied  from,  payment  of  Debts  by  Spe- 
alty,  nor  can  he  be  juftified  or  excufed  if 
J  colour  thereof  he  refufe  fo  to  doe  :  and 
deed  elfe  might  Creditors  be  exceeding- 
'  defrauded  by  Recognizances  for  the 
eaceandofgood  behaviour,  d^<r.  and  fo 
y  Statutes  for  performing  Covenants 
caching  the  enjoying  of  Lands,  if  thefe 
lould  keep  off  the  payment  of  Debts;  and 
ettfaemfelves  perhaps  never  be  forfei- 
"d,  nor  the  fums  become  payable, 


Of 
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Of  Debts  by  Specialty, 

NOw  come  we  to  Debts  due  by  Sped 
alty,  viz..  Bond  or  Bill,  (  of  wl 
nature   the  greateft  number  of 
are.  )    Let  us  then  fee  what  courfe 
Executor  muft  or  may  hold  for  fatisj 
6k\ov\  of  thefe,  admitting  that  the  Te() 
tor  flood  not  indebted  by  any  Record,  | 
that  no  forfeiture  is  of  any  fuch  Debt,  ^ 
that  there  be  Goods  in  the  Executo^ 
hands  above  the  Amount  of  fuch  Debts  i 
Record.  This,  I  fay,  ^4^0,  then,  accordu 
to  the  KulQyProximHs  cjimfque  fibU  the  Ei^ 
ecator  may  firft  fatisfie  himfelf  of  fuel 
Debts  as  the  Teftator  by  Specialty  owec 
him:  for  fuch  Debts  are  not  releafcd  B 
the  Creditor's  taking  upon  him  to  be  Ex<; 
cutor  to  the  Debtor  *,  though,  on  theoth^ 
fide,  if  the  Creditor  make  his  Debtor  Exe 
cutor,  this  is  a  Releafe  of  the  Debt.  A 
though  it  be  given  out  or  commonly  fpd 
ken  in  the  general,  that  an  Executor  ma 
firft  pay  himfelf^  yet  is  it  to  be  underftooi 
with  this  caution  or  condition,  vU.   Thi 
the  Debt  to  him  be  of  equal  height  or  dig- 
nity with  the  Debts  to  others  ,  according 
tQ  the  Rule,/;?  afnali  jure^  mclior  eft  condr 
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i^o fidentis :  for  if  his  Tefhtor  vvevein- 

l:)ced  to  other  meH  by  any  Statute,  Judg- 

ijnt  or  Recognizance,  and  to  him  whom 

I  maketh  Executor  onely  by  Bond  or  o- 

r  Specialty  ^  then  may  he  not  firft  pay 

feJf,  that  IS,  by  paying  of  himfelf  leave 

m  unpaid  wfiofe  Debts  are  of  an  higher 

ure  ;  but  if  there  be  fufficient  for  fatif- 

tion  both  to  them  and  himfelf,  then  is  it 

c  material  which  he  firft  paid.    Now 

iching  the  Debts  to  other  men,  the  Exe- 

x)r  hath  power  to  give  preferment  in 

^ment  to  whom  he  wilhfo  that  if  the  Te- 

tor  left  but  loo/.  being  indebted  to  A 

10/.  and  to  S  ico/.  by  feveral  Obliga- 

ms ;  the  Executor  hath  power  to  pay 

lis  whole  Debt,  and  to  leave  A  altoge- 

er  unpaid  any  part  of  his  Debt ,  fo  as  ^g  ^  g^  p 

J  have  not  commenced  any  Suit  before  22.Doa.& 

lyment  to  B,  But  yet  herein  this  diffe-  st.«.lo.^ 

incc  is  to  be  taken  and  obferved  by  Exc- 

ators,  Thatif  the  time  of  payment  up- 

ntheBondof  5  were  not  come  at  tne 

imc  of  the  Teftator 's  death,  then  may  not 

:ie  Executors,  before  the  money  to  B  be- 

ome  payable,pay  him,and  leaved  unpaid, 

^hofc  money  was  prcfently  due.  Yet  if  A 

orbcar  to  demand  or  fue  for  his  Debt  till 

be  Debt  of  B  become  alfo  payable ;  then 

is 
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is  it  at  the  will  of  the  Executor  to  fi 

whether  of  them  he  will  *>  fo  as  the  otbl 

may  lofe  his  whole  Debt ,  if  the  GooH 

Will  not  fufiice  to  pay  both*     What  if  M 

Do.  &st.    have  onely  by  word  demanded  his  Debj 

&!^*.,  if    ^"<^  "<^^  ^y  Siiif )  before  the  Debt  to  B  m 
then  he  may  come  payable?  whether  doth  that  hiri 

?ws  ]udg^.    ^^^  ^^^^  ^^^  Executor  may  not  now,  who 

ment  pfi     the  money  to  B  is  alfo  payable,  pay  hifli 

againft!?;   and  kave  y4  unpaid  ?    And  hereunto  i 

as  he  may    Germ,  anfwereth  negatively,  making  tbi! 

giinft"thet  verbal  demand  to  be  idle  and  of  no  vn 

Suits  after    lue  :  yet  he  addeth,  that  if  ^  have  coml 

c^libAmr.  "fenced  Suit  before  the  Debt  to  B  becofll 

148, 269,     payable ,  yet  if  the  Executor  can  delai 

^^^•'''       the  Suit  till  the  Debt  of  B  become  paji 

able,  fo  that  A  can  get  no  Judgment  be 

fore  that  time,  and  before  B  hath  coflji 

menced  Suit  upon  his  Bond ,   then  rati 

the  Executor  confeffe  his  A6tion,  andC 

pay  his  Debt ,  leaving  A  unpaid.     Bli 

of  this  I  make  fome  doubt ,   for  that-] 

find  in  9.  of  King  Ed^,£^,  fome  Admit 

tance,  that  if  A  having  a  Tally,  PatenK 

or  other  VVarrant  from  the  King,  for  ti 

ceipt  of  money  of  or  from  a  Cuftome 

o\-  Receiver,  where  other  had  like  Wa^ 

rants  before  him,  but  A  maketh  the  firfl 

Demand  •  now  muft  the  Officer  firft  pay 

him, 
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!,  or  elfe  himfelf  fliall  become  Deb- 
C(|  to  him ,  if  he  firft  pay  others  whofe 
Eimands  were  after  made,  though  they 
hi  Warrants  before  A.  Likevvife  there 
i<l  as  to  me  feems  >  fome  Admittance 
if  the  fame  Book,  that  the  very  Demand 
n  de  by  a  Creditor  of  his  Debt  from  an 
Eecutor ,  who  hath  then  Ajfets  m  his 
bids,  doth  itititle  the  Creditor  to  reco- 
V  •  dammages  againft  the  Executor  oat  of 
\  own  goods :  which  if  it  fo  be ,  then 
c  th  even  the  verbal  Demand  lay  fome 
ti  or  obligation  upon  the  Executor  for 
[lament.     But    hereabout  I  lay  down  • 

rithing  peremptorily.    We  partly  may 
Cicern  by  the  Premifles  how  the  Execu-  . 
ijfis  to  guide  himfelf,  in  the  cafe  where 
i^re  be  divers  Debts  by  Specialty  all  due 
:|d  payable  at  theTeftator's  death  ,  be- 
Ite  any   Suit  commenced   for  any  of 
iiem  :   for  in  that  cafe  ckarly  the  firft 
itrbal  Demand  gives  not  any  precedence^ 
il  being  due ,  and  fo  ftadding  in  equal 
^gree.    Add  this  is  implied  in  many  41  £•  3^**2. 
iooks,   making  the  commencement  of  vT^'tfJ 
»e  Suit  onely  that  which  intitles  to  pri-  vide^iH,^, 
city  of  payment ,  or  at  leaft  teftrains  ^*^^'  7^' 
le  ele6tion  of  the  Executor.  Yet,  admit 
iiat  one  Creditor  firft  doth  begin  Suit,  if 

others 
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lowlimly  ^^^^^^  ^^^*^  ^^^^^  f^^  hdiott  he  be  pa: 

juft.  p.  59    <5^'  have  Judgment ;  now  cannot  the  E  - 

Erro'raiser-  ^i^coT  pay  him  firft  who  firft  ebmmemi 

jeamsinne.  Suit.  ^    Dut  he  who  firft  hath  Judgm't 

?86"fuch'a  inuft  firft  be  fatisfied.     And  theExCi. 

Recovery  by  tor  may  herein  yield  help  to  one  bef(  f 

h'ptS    ^he  other,  vit.  by  Effoigns,  EmparI^ 

againft  a-    ce<>  or  dilatovy  Pleas  to  the  one,  and  yi 

Smiued     9"ick  Confe/fion  to  the  other's  Aaig. 

goodjtir/.    for  he  is  not  bound  againft  his  will  3 

do!'&s?1p.  ftandoutin  Suit,  and  expend  CoftSyWh^ 3 

78.  b.    *     the  Debt  is  clear  t  nor  is  this  Covin,  1 1 

lawfull  Difcretion,  which  Confcience  v  i 

♦  alfo  approve,   fome  gqod  confideratii 

inducing.   Nay,  after  Suit  commence  j 

yet  untill  the  Executor  have  notice  thej- 

of ,  he  may  pay  any  other  Creditor  ,  al 

then  plead  that  he  hath  fully  adminiftri 

before  notice.    Nor  is  the  Sheriff's  i- 

turn  of  Summons  or  Diftrefs  fufficiet 

caufe  of  notices  for  the  Summons  mi|t 

peirhaps  be  upon  his  Land  :  but  if  it  vvei 

to  his  Perfon ,  it  is  notice  fufficient ;  a  I 

then,  to  favehimfelf,  he  muft  fay,  th 

he  was  not  fummoned  till  fuch  a  day,  b* 

fore  which  he  had  fully  adminiftred.   Y: 

doubtlefs  the  Executor  may  be  arreftl 

at  the  Creditor's  Suit  in  fome  fort,  vvhii 

yet  fhall  be  no  fufficienc  notice  of  tl: 

Dek 
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ibt.  As  for  the  purpofe,  if  he  be  fued  by 
ititat  out  of  the/0>/^'j  Bencht  this,  fup- 
firg  a  Trefpafs,  gives  no  notice  of  a 
tbij  fo  alio  of  a  Sub-fcena  out  of  the  Ex- 
\q'Aer ;  but  the  Original  returnable  in  the 
rftmon  Pleas  expreffeth  the  Debt,  and 
in  fome  lort  doth  the  Procefs  there- 
on. And  there  it  feems  by  fome  Books,  soaifowis 
It  if  it  be  laid  in  the  Tame  County  ^  ^g^/*'- 
lere  the  Executor  dwells,  he  muft  take  ^^ 
2tice  of  it  at  his  own  peril.  Bat  this  I  . 
ice  not  to  be  Law,  nor  is  there  any  great 
y  dnion  'that  way  :  and  although,  to  make 
iiinore  clear ,  the  Executor  mUm^Hen. 
it  fourth  his  time  ,  eflranging  himfelf 
I,  )m  notice  of  the  Suit  before  payment 
jj  others  5  did  alledge,  that  the  A£lion 
tj  is  laid  in  a  forein  County  j  that  is  n6 
tjeat  proof,  that  \{  his  abode  had  beeri 
j  the  County  vvhere  the  A£lion  was- 
ij ought  he  mufthave  taken  notice;  but 
'{|ius  It  was  clearer,  and  a  little  furplufage 
I  irts  not. 

[I  Now  between  a  Debt  by  Obligation  and 
|]  Debt  for  Rent  or  Dammages  upon  a  Co- 
\  :nant  broken,  I  conceive  no  diflFerence, 
I  )r  any  priority  or  precedency;  but  it  is  at 
|i  e  Executor's  difcretion  to  pay  fivft  which 
i' :  will,  as  if  all  were  by  Bond.  So  alfo 
P    '  of 
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of  Rents  behind  and  unpaid^as  I  concel^j 

but  toaching'them,   principally  intends 

Rents  upon  Leafes  for  years^  divers  q< 

iiderations  are  to  be  had  ,  and  feme  E 

iHn6lions  to  be  made.     As  firR,bet'vVe 

Rent  behind  at  the  time  of  the  Teftato 

death  ,  of  which  that  before  faid  is  to 

underftood,  and  that  which  groweth  b 

hind  after,  next  between  Suit  tor  the  Re 

by  A6lion  of  Debt,  and  Diftrefs  andi 

vowry.  As  to  the  firfl-  difference,  if  t 

Rent  grew  due  iince  theTeftator's  dea-. 

then  1^  It  not  accounted  in  Law  the  T 

fia tor's  Debt ;  for  onely  fo  much  is  m  L^ 

-  accounted  Ajfets  to  the  Executor,  as  tl 

profits  of  the  Leafe  amounted  to  over  an 

above  the  Rent ;  fo  as  for  that  Rent  fo  bt 

hind  the  Executor  himfelf  iiands  Debto 

ash-ithbeenrefolved,  and  theiefore  he 

fuable  in  xh^Deler and D^/^i/zf^.-whereas  f( 

Rent  behind  in  the  Teilator's  life,  and  a 

other  the  Debts  of  the  Teftator,  he  mu(^  b 

fued  in  the  Dennet  onely*  Hence  it  mii 

follow,  as  it  feems,  t,hat  an  Executor  fue 

for  Debt  upon  Bond  or  Bill  cannot  (exce|: 

in  fome  fpecial  Cafes)  plead  a  paymen 

or  recovery  of  Rent  grown  due  fince  hi 

Teibtor's  death?  tlioush  of  Rent  behind  a 

the  time  of  his  death  it  beothervvife.  Am 
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here  again  another  difference  or  di- 
|ion  is  CO  be  taken,  ^'i^.   where  the 
fc  of  the  Leafe  exceed  the  Rent ,  and 
:re  the  Rent  is  greater  then  the  yearly 
te  of  the  Profits  j  for  even  there,as  elfe-  • 
re  is  ilievvedj  the  Executor,  if  he  have 
•/■y,  is  tied  to  the  holding  of  the  Leafe, 
payment  of  the  Rent,  and  confequent- 
doth  fa  much  of  that  Rent  as  exceeds 
[yearly  Proiit  (knd  in  equal  degree  the 
Ea tor's  Debt, with  other  Debts  by  Spe- 
ty.    And  yet  again  to  re-confider  this 
^ntjWhat  if  the  Debts  oftheTeftator  by 
IJcialty  payable  prefentlyat  his  deaths 
pore  the  time  that  any  Rent  can  grow 
^  upon  this  Leafe,  fhall  amount  to  the 
''  value  of  the  Teftator's  Goods;may  not 
I  the  Executor,  though  he  do  not  pay. 
e  Debts  before  the  Rent-day,  (for  that 
Id  make  the  Cafe  clear)  wave  the 
''m?  for  if  he  may,  then  haply  if  he 
\  not  fo,  but  fliall  by  payment  of  any  of 
"  Rent  vvant  Goods  to  pay  any  part  of 
Debts  by  Specialty,  it  may  lie  upon 
elf  and  his  own  Goods,  as  happening 
lis  own  default.  But  on  the  other  lideit 
be  faid,  that  he  could  not  wave  it  fo 
as  he  had  A^ets^  becaufe  thereby  he 
Id  equally  liable  to  pay  that  Debt,  be- 

f  2 '  m 
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ing  once  due,  as  the  other  Debts  by  Sjj 
cialty.     On  the  other  fide  it  may  be  b 
that  though  the  Debts  for  Rent  and  uji 
Bond  Ihall  be  admitted  to  be  in  nature 
qual  *,  yet  the  Cafe  being  put  of  Rent : 
due  at  the  time  of  the  Teftator*s  death, 
was  not  then  a  Debt  nor  Duty,  where 
Bond  makes  a  prefent  Debt  and  D 
though  not  prefently  payable,  the  da], 
payment  being  not  yetcomei  fo  as  this' 
ter  is  difchavged  by  a  Releafe  of  Debts 
Duties,and  fo  is  not  the  former.So  tole, 
that  Point  unrefolved,  let  us  next  fee  vv 
ther  in  fome  cafe,  though  the  Rent  excd 
not  the  yearly  value  of  the  Land,  yet  ev 
that  payable  after  the  death  of  the  Tef  • 
tor  may  not  ftand  in  moft  part ,   if  i : 
wholly,  upon  the Teftator's (core,  as  i 
Debt,  as  well  as  li  it  had  been  payable  I- 
fore  his  death.  Pofito  then  that  the  whii 
or  half  year's  Rent  is  payaWe  at  the^- 
nunciation  of  our  Lady  ,  and  that  the  1 
ftaior  dieth  two  or  three  days  or  foi 
like  fliort  time  before  that  Feaft ;  now  c  • 
tainly  lliould  the  Law  beunreafonabIe,f 
it  fliould  lay  this  Debt  upon  the  Execute! 
fnoulders,  in  refpe^l  ofthofefewWintc 
days  profits  which  he  took.   But  fure, 
fince  the  taking  of  the  Profits  induce i 
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^IJe  Law  to  laiy  the  Rent  u|Jon  the  Execu- 

lltas  his  own  Debt  ^  therefore,  as  where 

le  Executor  had  the  Profits  for  the  whole 

':aror  half  year,  except  fome  few  days 

\|curred  in  the  Teftator's  life-time,  thofe 

jw  days  will  be  unregarded ,  according 

itheRale^j  De  minimis  non  curat  Lex ^ 

id  the  whole  Rent  fhall  lie  upon  the  Exe- 

tor  as  his  own  Debt  •  fo  on  the  contrary 

rt,  when  the  whole  year  or  half  year's 

'tofit,  except  fome  few  days,  incurred 

''"ter  the  Teftator's  death,  the  Rent,  be- 

iming  payable  fo  inftantly  after  the  Te- 

[ator's  death,mufl:  in  reafon  lie  wholly  up- 

jh  the  Teftator's  Eftate,  as  to  me  it  feems. 

I^hat  if  to  this  I  add,  that  the  Teftatov's 

attel  wherewith  the  ground  vvas  flock-         V 

1  do  departure  and  devour  the  Profits 

1  the  time  after  the  Telhtor's  death,  till 

e  day  of  payment  of  the  Rents  ?  Nay,  if 

le  Rent  were  payable  at  Mick  and  the 

\nmnc,  and  the  Teftator  dies  a  few.  days 

Fter  Mich,  the  Rent  being  of  or  near  the 

alue  of  the  Land ,  it  will  then  be  hard 

lat  the  Exec,  fhall  for  this  Winter-profit 

ay  the  Rent  out  of  his  own  purfe,  efpeci- 

lly  if  the  whole  year's  Rent  be  payable 

I  that  one  day,  as  in  fome  Cafes  it  is ;  ot 

f  the  vvhole  year's  Profits  were  taken  in 

'    P  3  the 
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the  Summer^as  in  cafe  of  a  Leafe  of  Tith( 
It  is  10  alfo  of  Meadow-grounds,  ufual 
drowned  in  the  Winter.  So  if  the  Leii 
be  theB  to  end ,  not  havin?  a  Summ 
half-year  to  fucceed  and  mal«e  amer 
for  the  Winter  :  or  if  the  Winter  ha 
year  be  the  latter  half,  the  Leafe  beg: 
ning  at  Ladyday  ,  fo  that  there  is  bui 
Summer  for  each  Winter  following,  ai 
not  any  for  the  V/inter  paifed.  Of  li 
confideracion  with  thefe  is  the  cafe  g^ 
Leafe  of  Woods  for  a  Rent,  which  beJ 
feHable  but  once  in  eight  ov  nine  yea 
novy  if,  the  Lefiee  having  made  the 
Sale  and  Felling  before  his  death,  the  Li 
iliould  caft  the  Rent  upon  the  Execute 
own  Eftate  for  the  time  future ,  it  llioi 
Jay  lofs  upon  him  j  which  is  againft  Rc: 
fon,  and  contrary  to  the  nature  and  diff 
iition  in  the  Law,  even  in  this  pirticuli 
as  appears  by  this  ,  that  flie  enables! 
Executor  to  payhimfelf  before  any  D5 
of  equal  nature,  fo  as  Oie  more  tendfl 
an  Executor's  indempnity  then  any.i 
ther  Creditor's.  Therefore  I  think  th. 
With  and  upon  the  differences  above  Tne' 
ed,  even  Rent  grown  due  after  the  Tell 
tor's  death  may  in  fome  cafes  be  the  T 
ftator'sDebt^payable  equally  withDebts 
■  :      '  F>on( 
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nd.  Bat  here  I  conceive^that  if  the  Ex- 
tor  were  in  fach  cafe  oF  delHtution  of 
fets  as  might  juftifie  his  waving  of  a 

iafe  over-rented ,  he  then  may  wave  the 
m's  reiidue  ^  becaufe  for  the  future  the 
:)fits  Will  come  lliort  of  anfwering  the 
nt,  though  at  the  firft^and  fo  in  the  to- 
>  the  Profits  did  exceed  the  Rent.  And 
■or  want  of  vvaving  where  he  Hiighc 
Rent  fall  upon  him  ,  the  payment 
reof  would  be  no  excufe  againft  ano- 
r  Creditor  ,  nor  as  to  him  be  a  good 
miniftration  ;  for  Ignorantia  Juris  mn 
rufat.  This  is  pertinent  to  our  prefent 
ifideration,  which  Debt  may  with  fafe- 
)e  paid  ,  leaving  another  unpaid  :  and 
hazard  of  Executors  by  ignorance  of 
Lavv  hath  been  a  principal  motive  to 
writing  thefe  Difcourfes  in  Eng/i/Jp^ 
therto  we  have  onely  confidered  ,  as 
link,  of  Rents  as  they  be  recoverable 
A6tion  of  Debt.  Now  let  us  fee  if  there 
y  not  be  fomewhat  different  confide- 
ions  touching  diftraining  for  Rent,  and 
coming  to  recover  it  by  Avowry.  Put 
then  the  cafe  that  an  Executor  hath 
ly  adminiftred  in  payment  of  Debts  by 
►nd,  and  after  the  LeflbrorReverfioner 
tneth,  and  diftraineth  for  Arrerages  of 
P  4  "  Rent: 
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Rent  due  in  the  Teftator 's  life^  can  the  E 
ecutor  in  bar  of  the  Avowry  plead  Ful 
adminiftred,  as  he  might  have  done  if 
A6lion  of  Debt  had  been  brought  for  the 
ArreragesPDoubtlefSjI  think no;nothi 
fhall  hinder  the  levying  of  the  Rent  up< 
the  Land,  fo  long  as  it  is  enjoyed  und 
the  title  of  the  Leafe^  except  the  Lai 
come  to  the  King,  upon  whole  poildlii 
noD.lkefs  can  be  taken.    I  think  they 
fore  that  the  Executor ,  who  pay'd  out 
his  own  purfe  to  the  value  of  this  Leal 
(for  fo  I  intend  the  Cafe,  and  elfe  coul 
he  not  have  fully  adminiiked,  as  in  t 
Cafe  was  put)  iliould  h.ive abated  in  t 
price  and  valunion  of  the  Leafe  as  \y< 
the  Arrerages  of  Rent,  as  the  Rent  future 
ly  payable,  both  being  equally  leviable  uj 
on  the  Land  j  and  if  he  fo  have  done,  hei 
nolofer  by  payment  of  this  Avrevage  :  b 
if,taifting  to  the  power  of  an  Executor  at 
to  the  Plea  of  Fully  adminiflved,  he  d 
not  fo,  but  di-^burfed ,  in  refpedlof  tl 
Leafe,  to  the  full  value  without  fuch  / 
batem^nt,  he  muff  bear  the  lofs  of  h 
own  igiiovance.     He  might  alfo  anotb 
way  have  helped  himfelf,  viz..  by  paymei 
of  that  Arrerage,  leaving  othet  Debts  1 
Specialty  unpay'd.  And  what  if  Suits  we 

pr< 
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;fently  commenced  upon  ths  Teftator's 
til,  before  he  could  make  payment  of 
Rent  behind  ?  whether  might  the  Exe- 
or  then  plead  this  Debt  for  Rent,  as 
might  a  Debt  by  Judgment  or  Statute  ? 
rely  methipks   it's  probable  that  he 
ght,  becaufe  it  is  a  Debt  from  which  he 
mot  be  freed  by  payment  of  the  other 
'Jots  fued  for  by  Specialty.  If  the  Rever- 
ner  would  alfo  commence  Suit  before 
dgment  had  for  the  Creditor  by  Spe- 
Ity ,  then  might  the  Executor  help 
nfelf  by  contelTing  his  Ai^ion  fir  ft  : 
t  this  perhaps  the  Reverfioner  would 
t  conceive  fare  for  him  ,  fince  that  way 
-  others  might  get  Judgment  before 
n,  and  fo  he  might  lofe  both  his  Suit 
d  his  Debt ;  whereas  holding  himfelf  to 
ecourfe  of  Diftrefs,  the  Leafe  continue 
g,  he  hath  Land  at  the  ftake  for  his  Debt. 
/"hat  if  he  diftrain  and  avow  ?    may  not       ^ 
3W  the  Executor  pay  him ,  or  at  leaffc 
)nfers  his  Acfion  or  Avowry  ,  fo  as  he 
:ft  having  Judgment  may   firft  be  fa- 
sfied?    Surely  after  Suit  commenced  I 
;e  not  how  the  Creditors  by  Bond  can  fo 
h  prevented,  at  leaft  without  Judgment 
ad  for  the  Rent,  yea  though  fuch  a  Judg- 
lent  be  had  :  yet  becaufe  the  Judgment  in 
-It  care  is  not,   that  he  (hall   recover 

the 
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the  fumme  due  for  Rent,  but  onely  tb 

he  ihall  have  a  remrn  to  the  Pound 

the  Cattel  dilh'^ined  for  the  Rent,  it  * 

queftionable  whether  the  payment  then' 

upon  of  the  Rent  lliall  prevent  the  Jud; 

^ments  after  had  in  the  Suits  upon  Bond 

But  I  think  it  iKall  *,  becaufe  although 

be  not  an  exprefs  Recovery  of  the  Ren 

yet  it  IS  fiich  a  Judgment  compulfory  tc 

the  fame  as  makes  the  payment  ine^' 

table  and  of  necelTtcy.     And  where  b| 

fore  we  have  made  the  queftion  onely  b( 

tvveen  the  faid  Rent-debt  and  the  Dei 

by  Obligation  j  let  us  now  piit  the  Cal 

between  the  Rent-debt  and  the  Debt  b' 

Statute  or  Judgment.  If  then  the  Lefloi 

after  death  of  the  Leffee,  diftrain  for  th 

.Rent  behind  part  of  the  Teftator's  Cattel 

and  after  there  com.e  a  Writ  of  Exccutioi 

upon  a  Judgment  or  Statute  of  the  Tefta- 

ftor's  i  whether  fhall  thefe  Beads  in  th 

Pound  for  Rent  be  delivered  in  Executioi 

or  not  5    admitting  that  without    then 

Bro^^/^j/*  there  be  not  Goods  fufficient  for  fatisfa- 

3r.'Attam-  ^ion  of  the  Judgment  or  Statute?   Anc 

*^art°^d^^    furely  I  think  they  cannot  be  deliverec 

ftrain'j  ihai  in  Execution.     V\x%  for  that  they  are  ir 

not  take  a-    the  cuftodv  of  the  Law ,  as  in  Smna^fel- 

way  the  Di-    ,      ,    >->   r        l        i       i  l     t^-      '    ri 

frrers.ri.Dy,  ieiv  s  Cafe,  though  there  the  Ivmg  s  Pre- 
rogative 
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aclve  overtopped  that  point.  Yea  fo 
hink ,  though  they  bs  replevied  ,  for 
,t  they  are  to  be  returned  to  the 
utid,  if  Judgment  pafs  forthe  Avow- 

,  to- which  purpofe  Security  is  given  i 
as  they  are  but  In  the  cafe  of  a  Prifo- 
r  bailecl^,  who  ftill  is  in  fome  fort  in 
(lody.     Secondly  ,  for  that  this  Rent 
:idenctoand  defcendable  with  the  K^- 
ifion  breeds  a  Debt  of  a  real  nature, 
d  fo  of  more  dignity  and  worth  then 
sbts  pevfonal.     Thirdly,  for  that  the 
nd  let  (  as  in  a  fort  Ekbtor )  ftands 
argeable  with  this  Diftrefs  from  the 
ry  time  of  making  the  Leafe,  as  eitl.er 
'Contra6l  real  of  qaii  pro  quor.^'v  ra- 
er  by  an  operation  of  Law   ^  ?  Legal 
bnllitution,  or  ancient  Cuilome  of  the 
ealm  ^    without  any  Contract  of  per- 
ns.    Laftly,  for  that  the  LeiTor  doth 
)t,  diftrain  the  Catiel  therefore ,  or  in 
lat  vefpecl ;,  for  that  ^hey  are  or  were 
le  Goods  of  theTeftator  ,  but  for  that 
I  found  them  levant  and  couchant  up- 
.1  the  Land  which  mufl:  afcrd  his  Rent, 
•  i  Diftrefs  for  it  if  behind  :    fo  as  if 
ley  had  been  any  Under-tenant's    or 
tranger's  Cattel,  they  might  have  been 
iftrained.    Some  may   perhaps  objed 

this 
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this  reafon  why  thefe  impounded  Cat 
fliould  be  delivered  in  Execution,  z//,^. 
that  where  otherwife  the  Creditor  by  Si' 
tute  or  Judgment  fhould  lofe  all  or  pj 
of  his  Debt,  yet  by  this  Relief  done  to  h| 
lliall  not  the  Leflbr  lofe  his  Rent,  for  tl' 
he  may  at  any.  time  after  diftrain  a 
Goods  or  Cattel  found  upon  the  grou! 
at  any  time  during  the  continuance^ 
theLeafe.  But  here,  beftdes  the  point 
deky  and  ftay  for  this  Rent ,  whicl 
many  is  the  fole  means  ofxjnaintainiT 
their  Houfhalds  and  Families,  this  fa 
ther  is  conriderabIe,that  perhaps  the  Lea 
may  be  near  expiring ,  perhaps  fo  hig' 
ly  racked  and  rented  even  to  or  abo' 
the  value ,  as  that  the  Executor  havir 
his  Teftator's  ftock  taken  from  it'and  Ki 
by  Execution,  will  not  ftock  it  any  mori 
2x\A  fo  the  Land  lyingTrelli ,  if  the  Left 
(liall  lofe  the  benefit  of  his  formerDiftrel 
he  fhall  be  perhaps  without  remedy  fc 
his  Arrerages  of  Rent.  And  if  the  cafeivei 
of  a  Diftrefs  for  Rent  behind  after  t\. 
Teftator's  death,  I  conceive,  though  m 
fo  ftrongly,  for  moft  of  the  reafons  abo? 
faid,  that  the  Law  would  be  all  one  as  '\ 
the  other  Cafe  :  for  though  in  this  Cafe  re 
fpei^  lliall  not  be  had  to  the  Executor 

•  lol 
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upon  vvhofe  Goods  the  Law  cafts  this 

:bt,  though  not  the  other;  yet  here  the 

int  of  lofs  muft  fall  either  upon  the 

(for  lofing  his  Diilrefs,  or  upon  the  0- 

:r  Creditor  by  Specialty  or  Record  lo- 

g  wholly  or  m  part  his  Debt.  And  in 

pe6t  of  this  local  tie  upon  this  Land 

payment  of  the  Rent ,  whereto  even 

i  Fealty  of  the  Leflee  and  Tenure  of  the 

nd  bindethhim,  I  think  no  a6l  that  the 

flee  can  doe  by  entring  into  Bonds  or 

atutes,  or  having  Judgment  againft  him, 

1  hinder  the  Leffov  or  Reverfioner  from 

iing  his  vemedy  upon  this  leafed  Land 

r  the  Rent  therefore  due  i  but  rather 

y  other  Creditor  (hall  be  a  lofer  in  his 

ebt.   Doubtlefs ,  if  in  bar  to  the  Avow- 

for  this  Rent  due  either  before  or  (ince 

e  Teftator's  death  the  Executor   will 

ead ,   that  the  Teftator  was   indebted 

:)oo  /.   by  Statute  ,  Recognizance,  or 

udgment,   which  is  more  then  all  his 

roods  amounted  unto ;  it  will  be  no  good 

lea,  but  may  be  demurred  upon.  What  ndeBto, 

he  plead  fo  much  Debt  of  Record  to  the  ^'^^s*  3'* 

)rovvn?  Surely  I    doubt  whether  this 

lea  will  be  allowed  in  any  other  Court 

i^n'mthQ Exchequer  :    yet  if  thefeAr- 

srages  of  Rent  ihall- be  levied   upon 

the 
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the  Land  ,    fo    as  either  the  Execut 
muft  pay  it,  or  lofe  the  Cattel  diHraine 
by  a  Return,  irreplevifable  ,    and  tht 
lliall  not  have  lufHcient    to  fatisfie  tl 
Debt  to  the  Crown ;    I  fee  not  hovv 
iliall  ivell  eicape ,  when  pnvfued  m  tli 
Exchecjuer  to  make  up  this  Crown-del 
out  of  his  own  purfe  ,,  which  is  hare 
For  this  we  may  pitch  upon  as  a  Maxim 
and  Principle,  that  an  Executor,  wher 
no  default  is  m  hiin,  ihall  not  be  boun 
to  pay  more  tor  his   Teftator  then  hi 
Goods  amount  unto.     Again,  it  is  a  ruh 
that  where  nothing  is  to  be  had,  viz.*  jull 
ly  to  be  had  ,  the  King  lofeth  his  right 
and  our  Books  tell  us ,  the  King's  Prero 
gative  muft  not  doe  wrong.    Poteflas  e' 
jfis  juris    efi)  non  injuria  :    nam  potefio: 
BoBraaotf,    injur i(£  Hon  eft  Dei ^  fed  Diaholi,     On  th( 
Other  fide,  it  maybe  faid,  that  if  Lane 
■  ■' 'leafed  come  to  the  King  by  Grant,  Out- 
lawry, or  orherwife ,  the  Rent  refervec 
•  cannot  be  diftrained  for  ;    and  therefore 
it  is  not  very  unrealonable  nor    incon- 
gruent  that  the   King's  interell  for  his 
Debt  il-iould  make  the  Diftrefs  of  a  Subject 
ftand  by  and  give  place.     This  therefore 
among  other  of  the  Premiffes  do  I  leave 
as  a  Qjiizrc  :  nor  is  it  altogether  unpro- 
fitable 
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le  either  for  an  Executor  or  Creditor 
now  what  ways  and  parages ,  what 
s  and  contingents  be  doiibtfull  and 
irdous.  And  jf  m  fhefe  unbeaten  path?, 
re  our  Books  and  Relations  have  held  -"^ 

forth  no  light  exprefs  or  particular,  I 
\  erred  in  mif-refolving,  or  miiUngto 
Ivej  I  hope  I  Ihall  Without  difficulty 
in  pardon. 

Jow  let  us  confider  of  Aflumptions  or 
nifes  made  by  the    Teftator   upon 
i   coniideration  5    the  performance 
reof,  or  making  recompence  and  fa- 
0ion  for  not  performing ,   doth  lie 
1  an  Executor  ,  as  before  is  iliewed. 
fe  therefore  are  to  come  behind,  andl 
place  unto  all  the  former  i  fo  as  an 
cutor  this  way  or  for  thefe  fued  may^ 
d  Debts  by  Specialty,  Reni^  &c.    a- 
nting  to  the  whole  Goods.     And  yet 
e  Pebts  by  Contract  or  Aflumption     '"'    ^ 
pefs  are  to  be  fatisfied  before  Legacies  co.uh.^.fo, 
b  be  had.  FirJfl,  becauieby  the  Com-  I  stuSf ' 
I  Xaw  of  the  Land  thole  arerecovera- ^.cip.  loi- 
|and  fo  are  not  Legacies.  Next,  b  ecaufe, 
ur  Books  fpeak,  it  concerns  the  Soul 
lie  TeRator  to  have  ^s  alienumy  all 
'lesand  Debts  to  other  men  ,  fatisfied 
re  theDebtor's  voluntary  Gifts  or  Be- 

quefts. 
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quefts.   Alfothefe  Debts  by  Affumpi 

or iimple  Contracl  are  to  be  fatisfied 

fore  the  reafonable  part  of  the  Wife 

Children)  to  which  by  Culliome  in  f( 

Counties  they  are  intitled.  See  21  £< 

21.  and  2  Ed.&f.i^.  and  2  Hen:&.l6.  ^ 

note  that  in  fuch  an  A6lion  upon  theC 

it  is  not  of  necefifity  to  lay  or  fet  fortl, 

the  Declaration  that  the  Defendant  h\ 

co,i,^,fo,    Ajfets  to  pay  all  Debts  by  Specialty,  \ 

fhmhciti  thisalfo  :  but  if  there  want ,  theD< ' 

and/0.94,    dant  muft  alledge  that  in  his  excufe  , 

p.«.  scafe.  ^j^^  -^  Q^^jj  ^^  prefumed  that  he  hath^ 

fets.  So  alfo  m  an  A6tion  upon  a  (3 
grounded  upon  the  Executor's  own  i 
fumption  to  pay  his  Teftator's  Debt :  i 
_  yet,  as  the  L.  Coke  conceives,  and  up 
good  I'eafon,  as  to  me  it  feems,  if  the  F 
ecutor  10^  pfomifing  had  not  Ajfets  f; 
ficient  in  his  hands  to  pay  this  Debt  p\ 
»  mifed,  he  pleading  Ntn  ajfrnnffit-i  m 

give  that  in  evidence ;  for  then  th"  con 
deration  faileth ;  as  alfo  if  there  were  i 
fuch  Debt  due,  fince  the  Plaintiff  .cou, 
not  have  recovered  if  he  had  fued,  and  | 
his  forbearance  to  fue  was  no  valuabi 
confideration. 

CHA 


an  Executor*  225 

GHAP.  XIII. 

Of  DtvaftaHon  or  H^afiingi  ' 


Hat  which  Sti  Paul  of  Difpenfers  Spi- 
litual  (  who  are  as  it  were  the  Exe- 
ors  of  the  laft  Will  and  Teftament  of 
'  Saviour  C^riy?)  doth  fay  or  enjoyn, 
u  that  they  muft  h  fomd  faithful/  5 
;  fame  is  required  of  thefe  lefs  or  in- 
four  Difpenfers,  the  Executors  of  mens 
ills :  and  hereof  they  are  to  be  re- 
dfull,  notonelyin  refpe6l  ofefcaping 
nmage  to  their  own  Eftates ,  but  more 
eci^lly  inrefpeft  of  an  Oath  which  di- 
s  of  our  Books  mention  to  be  taken  by 
editors.  And  in  one  of  the  Books  of 
ations  of  Cafes  in  the  twentieth  year  of 

7.  his  time^  there  is  an  ^xpreffion  of 
:ee  things  whereto  the  office  of  an  Exe- 
toi  tiethhim.  1.  To  doetruly^  and 
ii'eto  are  they  fworn ,  faith  t)jis  Book, 
To  be  diligent,  t'i^^  vVith  fedulicy  to 
'tend  the  difcharge  of  the  truft.  3.  To 
•e  lawfully  5   nor  well  can  this  latter 

without  knowledge   what  is  lawful! 
q1  or 
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or  required  by  the  Law.    Now  what 
formerly  faid  of  the  right  Method  at 
order  of  payment  of  Debts,  difcovereth 
much  part  how  and  by  what  ways  an  E 
ecutor  may  wafte  and  mif-fpend  his  T 
ftator's  Goods,  and  confequently  incuj 
Devaftation,  and  fo  make  his  own  Goo 
liable.  But  of  that  more  fully  and  pai 
ticularly  by  it  felf.    And  herein  we  w 
confider  of  thefe  parts. 
,  I.  What  (hall  be  faid  to  be  a  Waftii 
or  Devafting ,  and  how  many  ways  tk^ 
may  be  done.  I 

2.  Who  (hall  by  this  Aft  be  charged, 
yield  recompence. 

-3.  Who  fliall  take  the  Benefit  Of  ai 
vantage  of  it. 

4.  HowfarorinwhatmeafuretheA( 
vantage  fhall  be  taken. 

$.   What  way  or  by  vvhat  meanj 
fhall  be  had. 

As  to  the  firft  :  this  Wafting  is  doc 
divers  ways.  i.  By  the  Executor  b 
plain,  palpable  and  dire6i:  giving,  felliq 
fpending  or  confuming  the  Teftator 
Goods  after  his  own  will,  leaving  Debi 
unpay'd.  a.  By  paying  what  is  not  1 
bepay'd;  which  yet  is  to  be  underftoo 
where  there  arc  Debts  payable ,  and  uti 

pay'c 
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iy*d.  3,  By  the  way  formerly  difcourf- 

1  of,  viz,,  the  not  obferving  the  right 
jthod  and  order  of  payment.  4.Byaf-  — 
nting  to  a  Legatee^s  having  a  thing  be- 

leathed, Debts  being  unpay'd.  5.  hy  fel 

)%  Goods  of  the  Teftator's  at  an  under- 
luej  for  (  be  the  Appraifement  what  it 

»11,  and  let  him  fell  for  what  he  will )  he 
aft  ftand  charged  to  the  beft  and  utmoft 
ilue  towards  the  Creditors,  Yetifnpon 
Judgment  againft  the  Teihtor  or  th« 
tecutor  the  Sheriff  fell  fome  of  the  Te- 
ltor*s  Goods  at  an  under- value ,  this  is  ^ 
rVaftation  of  the  Executor  ,for  this  diffe- 
nee  Hody  chief  Baron  makes.  But  fince 
Executor  may  haply  prevent  this  a6^  of 

2  Sheriff ,  by  paying  the  due  fum  upon 
eof  the  Tettator^s  Goods  at  the  beft  va- 

l|e  or  otherwife,  he  is  to  be  Warned  to 
iiaveitto  theConfcience  of  the  Sheriff  oe 
jnder-Sheriff  rather.  6.  Ai^  laftly,  this 
py  be  done  to  the  Executor's  fmart  by 
idue, -!//;?,.  not  legal ,  difcharging  of  any 
ebt  or  Duty  pertaining  totheTeftatorji 
id  that  divers  ways  requiring  beedful- 
ifs.    As  if  an  Executor  upon  a  Bond  of 

Vo  hundred  pounds  forfeited  for  pay- 

iiTsncof  100/,  accept  the  Principal^  or 

brbapi  alio  foBieUfe,Cofts,or  Damrnagc^ 

0,2  and 
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and  give  a  Releafe  or  Acquittal  of  tiij 
whole  forfeited  Bondj  or  of  all  A^tiocif 
or  upon  Record  acknowledge  Satisfa(^i<( 
n  ^-  %'  upon  Judgment  had  ;  this  is  a  Wafting 
Fitzc^i.  fo  much  as  the  penal  fum  is  more  then 
¥e£onthe  received,  and  fb  far  his  own  Goods  ihv 
2  EKcutor  liable  to  Creditors  not  fatisfied  :  and 
b^psyraent  doubtlefs  is  it ,  if  he  do  but  give  up  ti 
ttivaTtt.  Bond,  having  no  Judgment  upon  i: 
wited  Bond  though  he  neither  make  Releafe,  nor  aii 
Ua1i?e*an'  knowledge  Satisfaction.  But  his  verbaljl 
Adminift.    of eement  to  require  or  fue  for  no  moti 

but  or  1 10 1«  ^    I  •       •    •  ktV-       r  •       <'      r 

27  H.8.6.P.  or  his  giving  a  Note  of  receipt  tor  fo  mm 
Fitz.;n/?,     as  he  hath  received,  or  delivering  of  tH 
Bond  into  a  friend's  hands  or  into  a  Cou^ 
of  Equity  in  way  of  Security  to  the  Defe 
tor,  that  he  fhali  not  be  fued  for  more,  ' 
no  Devaftation,  finceftill  the  reft  in  LI 
remains  due  and  fuable.     So  this  fetsf 
more  upon  the  Executor's  fcore  then  1 
received.     But  let  him  take  heed  of  Rj 
leafing,  except  he  be  fure  there  be  na 
•    ther  Debts  demandabJe.    Nor   onely? 
there  danger  in  Roieafing  of  Debts,  but 
Trefpafles  or  other  caufes  of  A6lion  ail 
As  if  one  take  away  Goods  from  the  T^ 
i^ator,  or  from  his  Executor ;  if  the  E5t€ 
cu tor  make  him  a  Releafe,  this  is  a  Deva' 
i^ation,  and  makes  his  own  Goods  liable  t 

th 
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whole  value  of  the  Goods  releafed  • 
appears  by  Rujfel's  Cafe ,  where  the 
afe  of  an  Infant,  Executor  to  one  who 
taken  and  committed  tohis  ufejew-    — 
and  Goods  of  the  Teftator,  being  plea- 
Id,  the  Releafe  was  therefore  held  void 
refped  of  Nonage  ;  for  that  if  it  fnould 
e  ftood  good,  it  had  amounted  to  a 
vafiavit^  and  made  the  Executor's  o\Yn 
ds  liable ;  whicii ,  his  Infancy  confi- 
red,  had  been  hard.     Another  way  of 
charging  dangerous  to  Executors  is^ 
mitting  matters  of  Debt  or  Duty ,  or 
ching  Goods  taken  away  ,  to  Arbitre- 
nt.  For  if  by  the  award  of  the  Arbitra-^ 
s  the  Debtors  or  Wrong-doers  be  dif- 
larged  or  acquitted  without  making  full 
ompence,  the  reft  of  the  value  will  (*  as 
dther  Creditor s)(it  upon  the  Executor's 
Its,  becaufe  it  Was  their  volunt^jy  zB: 
us  to  fubmitit  to  Arbitrators.  Thus  may 
xecutors  fall  under  prejudice,  not  onely 
Y  Wilfull  Wafting  or  unfaithfull  mifcarri- 
^e,  (wherein  they  are  not  to  be  pitied  ) 
It  through  incogitancy  and  unskilfulnefs 
fo.  Nay,  I  may  fay  truly,  that  it  is  very 
ard  for  Executors  in  fome  cafes  to  walk 
jifely :  for  beftdes  that,to  find  out  all  Judg- 
ments and  Recognizaaces  by  or  againft 
Q^5  their 
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their  Telhtors  is  of  fome  difficulty  m< 

then  for  Statutes,  whereof  by  fearch  iii'J 

C^ce  defcry  may  be  had  ;  yet  with  d^C 

difference,  that  Statutes-Merchant 

Statutes-Staple  may  be  and  (knd  effed^u| 

againft  Executors ,  though  not  inroll^ 

albeit  againft  Putchafers  oftheConufoi 

Land  they  be  not  of  force,  if  negletSl  k\ 

of  Inroilment  within  three  months. 

where  Statutes  or  Recognizances  lie  fj 

performance  of  Covenants  upon  Sale 

Leafe  of  Lands ,  Marriage,  Agreement| 

or  otherwife ;  how  hard  is  it  for  Exect 

tors  to  know  whether  any  Covenant  II 

broken  or  not  ?  how  hard  to  be  lure  tbd 

find  out  all  Bonds,  Bills,  Covenants 

Articles  in  writing,  made  and  kept  by  <J 

thers,  whereby  any  money  is  due  andpaj 

able  before  Debts  by  Contrail  or  Legacie 

as  alfo  all  Promifes  or  Debts  by  Contrail 

payable  before  Legacies  ?  For  the  Lai; 

hath  prefcribed  no  time  for  their  clai 

and  demand  :  and  whether  fome  fuch  thin> 

or  mean  of  publication  were  not  fit  toh 

cna6ted,  let  the  judicious  confider.    T 

attain  to  this  knowledge  of  theTeiiator* 

Debts,  I  rememberthatwtisby  the  Lori 

Broo^  reported,  that  in  King  Hen.  thej 

his  time  Sir  Edmund  Knightly^  being  Exe 

cuto 
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:orto  Sir  William  Stencer  ^  made  Pro-; 
Imation  in  certain  Market-Towns,  that 
Creditors  fliould  come  by  a  certain 
',and  claim  and  prove  their  Debts  j  but 
for  this  was  committed  to  the  Fleet, 
fined.  For  that  none  may  maicc  Pro- 
mation,  faith  the  Book,  without  War- 
it  or  Authority  from  the  King ,  except 
yors  and   fuch  like  Governours   of 
iwns,  who  by  Priviledge  or  Cuftom  may 
jdoe.  But  the  dangers  areonely  where 
re  is  not  fufficient  of  the  Teftator's 
lods  and   Chattels  to   fatisfie   both 
:bts  and  Legacies.  For  where  there  is 
the  Executor  is  not  in  any  fuch  hazard 
forefaid.  This  defcry  of  Danger  may 
ed  Caution ;   and  Qui  Hment  cavern^ 
vitant. 

As  to  the  fecond,  we  (hall  have  in  con- 

leration  two  forts  of  perfons,  videlicet y 

his  Executors,  there  being  many  times 

ivers  Executors,  and  the  Watte  or  Deva- 

tion  done  but  by  one  '■»  2.  the  Execu- 

ir's  own  Heirs,  Executors  and  Admini- 

rators,z;/^.  whether,  he  dying,  this  a6t 

lall  fix  upon  them  like  charge  and  bur- 

icn  for  fatisfa6tion,as  upon  himfelf  (hould 

ivelien  in  cafe  he  bad  lived. 

Touching  his  Companions,  though  all 

Cl4  together 
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together  make  feut  one  Executor,  yet 
jol'liyT'  ^^^"^oi"&  of  one  (hali  not  charge  the  r|i 
Keiw.  r'ep,    nor  iTiak^  their  Goods  liable  to  r^o 

s!>'uk6.  P^^^^^  ♦  ^-  ^^^^  appears  by  the  Bop) 
58.  a.  '  *  Enirksi  and  was  alfo  held  in  the  time 
io!a?the'  ^'^^^^  ^^  feventh,  Ann.  12.  pf  his  Reii 
^rit  fo  if-  Yea  of  the  fame  opinion  were  the  Judf  i 
t^ewSief  twice  in  the  late  Queen's  time,  i;i^.  fi  So 
oneiy.  in  a  Cafe  between  Walter  and  *S«/io«,i '% 
Vou^^^.'  ^^^  Cjommon  Pleas  ,  and  (hoi'tly  afteiri  t 
rrlz^kiiz,  the  ^/»gV  Bench ^  in  a  Cafe  betwci  K 
?-/.36E/iz.  jfankeford  and  /^^^/or^  ;  though  t^  I 
two  Cafqs  be  not  reported  in  Print/  ^1  jpl 
furely  this  ftands  with  rules  of  Reafon 

Juftice  5  tl^at  each  {l^ould  bear  his  o\ 
urthen  :  If  it  were  othevwife,  ma 
vvould  decline  and  abandon  Execute, 
fliips,  as  very  dangerous  to  the  moftii 
mil  and  faithfbll,  in  cafe  they  were  fubje 
to  racking  by  the  mifc^rriage  of  th 
Collegues. 

As  for  the  Executors  or  Adminiflratc 
of  the  waRing  Executor  dying  before  1 
have  born  the  burthen  of  this  mif-doin 
I  have  found  cpntrary  opinions,  even . 
the  late  Queen's  time.  For  firft,  in  tt 
Exchequer  it  was  conceived  to  be  as 
trefpafs  dying  with  the  perfoi?,  as  comin 
vyithin  the  Rule,  ^Jlio  fejfonalis  moritu 

cm 
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|tl   ferfona.   But  in  the  faid  cafe  of  f^^//^r 
lii    Sunon  the  Court  of  Common  Pleas  ^fi'v|i 
f((  !  of  contrary  opinion ,  viz,,   that  this  tr.  34  e//^,. 
;not  efcaped  by  the  death  of  this  Mif- 
a:,but  the  Law  would  purfue  his  Execur 
5  or  Adminiftrators,  and  lay  upon  their  . 

ks  the  burthen  of  Recompence  ov  Satif-    , 

tion  ;  for  that  the  Teftatoi  or  Inteftate 

ngthisvvrong  had  made  himfelf  to  be 

ibcor  in  the  firrt  Teftator's  ftead ,  and 

:refore  they  who  reprefent  bis  perfon 

ift  with  his  Goods  make  amends  and 

ply.  And  this  later  opinion  was  fome- 

ng  in  timeaftey  the  former.   Alfo  be-  Tr.  34  e.^ 

een  thefe  two  times  was  there  an  opi- 

n  in  the  faid  Court  of  Common  Pleas 

veeing  in  part  with  this  later  :    For 

;re   a  Judgment  being  had  asainft  Z{-\ 

ecutor,  and  the  Sheriff  upon  the  f/^ri  ^'^J^^^^ 

cias  returning  that  there  were  no  Goods 

the  Tettator  in  the  Executor's  hands, 

lid  then  this  Executor  dyin?,   a  Scire 

icias  upon  a  fuggeftion  of  De vacation 

ythe  faid  Executor  deceafed  wis  nv\Mr- 

ed  againft  his  Executor ,  and  that  upon 

ood  debate,  and  lliew  of  a  Precedent 

ift,  and  reported  by  M.Jennour  in  King 

Jen*  8.  his  time.  And  it  was  then  faid  to 

lave  been  clear ,   th.u  if  a  nevaflatir 

on 
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on  had  been  returned  in  the  life-tim< 
the  faid  vvaftfall  Executor ,  his  Execu:| 
then  thould  have  been  charged.    All 
doubt  was ,  for  that  heve  that  was  'i 
done  in  his  life-time  j  yet  at  laft  affir 
•  tively  (as  above  is  (hewed  }  the  Refd 
tion  was. 

Touching  the  third  Point,  viz,. 

whom  the  advantage  of  Wafting  (hi 

accrue ,  or  who  by  reafon  thereof  (ht 


charge  this  wafting  Executor  :   Put  t 


M 


the  cife  the  Teftator  ftood  indebted  i 
Ahy  Statute,  and  to  B,  C  and  D  by  Spf 
cialty  not  of  Record,  as  Bond,  Bill,  ^'J 
and  the  Executor  having  no  more  in  A} 
fets  then  onely  an  hundred  pound ,  arl 
this  all  being  due  to  D ,  he  payeth  hii  I 
the  whole  hundred  pound,  not  having  2 
ny  thing  left  to  fatisfie  any  of  the  reft  ( 
the  Credi(?ors :  hereby  wrong  is  done  t 
none  but  A ,  who  was  a  Creditor  by  Sta 
tute ,  and  therefore  he  onely  ihall  makt 
this  Executor  to  pay  the  like  fumme  ou) 
of  his  own  Goods,  (ince  as  to  him  onel]* 
this  is  a  Devaftation,  or  that  it  was  at  bisi 
ele6^ion  to  pay  off  the  other  Creditor*!* 
which  he  would  ,  no  Suit  being  commen- 
ced by  any  of  them  ,   confequently  nc 
wrong  was  done  to  B  nor  C.     And  if  no 

fuch 
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Debt  bad  been  by  Statute ,  but  all 

been  Creditors  by  Specialty,  and  A 

had  commenced  Suit,    and  that 

to  the  Executor  5  now  if  after  he 

dall  to  D,  He  ftandsonely  as  to  A  li- 

iii  his  own  Goods,  and  not  to  B  nor 

ut  if  the  Executor  had  onely  paid  a 

lacy  or  Debr  by  Contraa,  leaving  no- 

g  for  fatisfaftion  of  the  Debts  by  Spe- 

then  had  he  ftood  equally  liable  ^ 
ach  of  the  other  Creditors.  Capiat  qui  adminiftre/ 
refotefl^  viz.  He  who  firit  couldre  co-  ^J^^^J^f  j^^^ 
or  by  the  voluntary  act  of  the  Exe-  /criehave 
r  could  obtain  payment  ,    muft  be  l^^^'^JSr 
erred  ,  if  the  iumme   would   reach  vaftation, 
farther.   For  it  lliall  by  this  mifpay-  J^e^whoie 
It,  or  mifconverhon  ,   ftand  with  the  sum  wafted, 
tutor  as  if  he  had  not  payed  it  nor  ^^^^l^n- 
avted  from  it  at  all  upon  the  matter :  torihaii  re- 
!  therefore  I  doubt  not  but  it  is  free  for  \^i^^^^l 

to  give  the  advantage  of  this  hiser-  tfien. 

irto  which  Creditor  by  Specialty  he  will, 

l|as  he  lliall  ftand  free  from  all  the  reft, 

i">  furplufage  remaining,  nor  any  Creditor 

Record  being*  For  if  there  be  any  Debt 

;'on  Record,  the  Executor  fued  by  aCre- 

itor  upon  Bond  may ,   notwithftanding 

lis  his  Wafting,  plead  in  bar  of  this  Suit, 

lat  there  is  fuch  a  Record  of  a  Debt  not  fa- 

tisfied, 
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tisfied ,  and  that  he  hath  no  more  t 
that  Debt  amounts  unto ,  and  fo  ad 
fo  much  ftill  in  his  hands  as  he  hath  d 
adminiftred,  though  in  kind  it  be  noi 
his  hands,  but  mif-fpent,  or  unduly  pay 
as  aforefaid.  And  what  is  before  Ihew 
of  the  Statutes  precedency  before  Bon^ 
in  taking  the  advantage  againft  an  Exe<e' 
tor  for  devafting  or  wafting^the  fame  \% 
be  underftood  of  precedency  of  Juq 
mciits  before  Statutes,  and  of  Debts  to  \ 
King  before  Judgments,  &€, 

As  touching  the  fourth  Point,  z/i^.  H< 
far  the  Executor  thus  wafting  iliall  incfc 
damm^ge  or  make  his  own  Goods  liabbt 
Doubdeffe,  no  farther  then  the  value  it 
the  Teftator's. Goods  wafted  or  mif-a, 
miniftred.  Therefore  if  one  have  au 
vantage  thereof  to  the  full  fumme , 
other  after  iTiall ;  for  he  is  no  farther  n 
Trefpaffev  or  Wrong-doer,  nor  is  the  Tfl 
ftitor's  Eftate  any  farther  or  deepliJ 
damnified.  And  as  Dammages  for  TrefpsJ 
are  to  be  proportioned  to  the  value  oftb 
AVrong  done  and  lofs  fuftained ;  fo  Si 
foin  this  cafe  the  Executor  by  his  m 
doing  doth  not  draw  upon  himfelf  " 
Teftator's  whole  Pebts,butfomuch  on 
as  the  Goods  amounted  to  which  he  d 

mif« 
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[aditiinifter ,  and  which  (hould  have 
to  the  payment  of  the  Teftator's 
t,  if  he  had  not  fo  mifguided  himfelf 
e  office  of  Execiitorihip  •,  which  de- 
;  he  muft  repair  or  make  good.   And 
proportion  feeiiis  to  me  proved  by 
)afe  in  K.  Edw.  3,  where  the  value  or  41  ^.^.^u 
itity  is  found,  efpecially  of  the  Goods 
iiniftred  wrongfully^  though  there  by  a 
ngfull  perfon  :  and  in  Sutton  s  Cafe  it 
exprefly  held  ^  that  each  Executor 
Id  anfwer  for  fo  much  as  he  wafted, 
ow  for  the  fifth  and  laft  Point,  ifiz., 
and  in  what  manner  Relief  fhall  be 
upon  this  point  of  Wafting,for  him  to 
m  it  pertains :   Firft,  this  is  to  be  ob- 
ed,  That  in  cafe  where  the  Verdi^ 
eth  directly  againft  the  Plaintiff ,  no 
vaftation  can  come  in  queftion  ,    for 
t  no  Judgment  being  for  the  Plaintiff, 
Writ  of  Execution  can  iffuejand  there- 
e,  if  upon  the  iffue  of  Fully  admini- 
ed  it  fhall  appear  that  there  hath  been 
"  evaftation,which  caufeth  AJfets  to  fail, 
muft  the  Jury  find  that  the  Defen- 
t\t  hath  AJfets ,  and  not  find  a  Devafta- 
tbn,  as  was  refolved  in  tht  King* s Bench 
the  late  Queen's  time  between  HAnke-  ine^reg/ 
rdmdMetfgrd  :  for  there  the  Jury  find- 
ing 
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ing  a  Devaftacion,  viz,,  a  Surrendet  oj 
Leafe  for  years  left  by  the  Teftator  j* 
was  held  void  and  nugatory,  and  vvasui 
regarded  by  the  Court ,  which  faid  .tlj 
muft  come  in  by  the  Sheriff's  Return^t 
upon  the  Fieri  facias.   Thus  Ajfets  be 
found  in  the  Executor's  hands,  Judgmi 
is  given  for  the  Plaintiff  to  recover  1( 
Debt,and  to  have  it  levied  of  thefe  Affet] 
nor  IS  this  finding  of  them  by  a  Jury  1 
gainft  truth,  though  they  be  wafted,  u 
fo  not  to  be  had  in  kind  j  for  the  Exoei 
tor  hath  them  in  right,  fince  he  hath  tt< 
rightfully  parted  from  them  •  accordii^l 
the  Rule,  Pro  pjfeffore  hixhetur  qui  doh  {i 
injuria)  defiit  pffidere.    As  in  theGt 
firft  put  this  Waftirig  cannot   comei 
queftion  for  want  of  a  Judgment  for  tf 
Plaintiff;   fo  alfo  where  the  Judgmc^ 
it  felf  extendeth  to  the  Executor's  oW 
Goods  byreafon  of  fome  falfe  PIea,where 
ofwefliall  after  confider  :  for  fince  tk' 
*     the  confequence  and  effe6^  of  a  Vaftatio 
is  but  to  make  the  Executor's  own  propc 
Goods  liable  to  the  Debt  of  the  Creditor 
this   is   altogether  needlefs    where  th 
Judgment  it  felf  hath  laid  bold  on  hi 
Goods.  But  now  in  cafe  where  the  Judg- 
ment extends  onely  to  th&  Teftator* 

Good 
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Gods  in  the  Executor's  hands,  let  us  find 
ctjvvay  to  relieve  the  Creditor,  in  cafe  the 
li^ator's  Goods  be  waited  by  mif-admi- 
niring  or  otherwifej   for  hereabout  the 
nt  way  hath  often  been  mifl'ed,  and  a- 
§  1  ealily  may  be.  In  the  latter  end  of  the 
k:  Qu.  time,  this  courfe  was  taken,  z/i;?:,. 
li  Sheriff  returning  generally  ,  that  the 
ipcutor  had  no  Goods,a  Surmife  was  en- 
td,  that  the  Executor  had  converted  to 
h  own  ufc  the  Teftator's  Goods,  where- 
iDnaWrit  was  av^arded  to  the  Sheriff  {■•^J^^^^ 
t  enquire  thereof  by  Jury  or  Enqueft,  co.  /ifc.  $. 
Viich  he  did,  and  returned ,  that  it  was  f"^'  3** 
fand  that  the  Executor  had  wafted  the 
ioods  I  and  thereupon  a  Scire  facias  \^2ls 
i  arded  againft  the  Executor ,   to  fhew 
<|ife  why  Execution  ihouldnotbeofhis 
(m  Goods  >  and  upon  two  Nihils  return^ 
«,  Execution  was  fo  awarded:  but  a  Writ 
<    Error  was  hereupon  brought.   And 
;  "hough  it  werefaid,  for  defence  of  that 
'turfe,  that  it  was  ufual  in  the  Common 
kast  and  more  favourable  then  the  0- 
er  courfe,  where  the  Sheriff  onely  re- 
.rneth  the  Wafting ,  or  is  fole  Judge 
lereof ,   whereas  here  it  was  found  by 
>  Inqueft  of  Jurors ,  and  thereupon  a 
cin  facias  awarded ;  yet  did  the  Court 

refolvc 
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refolve  the  contrary,  and  rcverfe  this  1 

cution  as  erroneous  :  for  w.  was  faid,  t 

upoiithe Sheriff's  return  oi NnUa  ho 

visj,  that  there  Were  no  Goods  of  thel 

So  9  H.6.     ftator  to  be  f(5und,  the  Plaintiff  Ihd 

^'^'  haveafpecial  Wait  of  Fieri  facias^  ^  '" 

secTafton^    Iiii?.  the  Sheriff  to  levy  the  fum  re^ 

11^'!''^'   vered  either  of  ^he  Goods  of  the  Tel* 

^o.  upon  ,  j_^,  .  . .  i  nil 

furmife  that  tor ,   or  it  ic  could  appear  that  the  Ei 

fteSfaVT'r'i  cutor  had  vvafted  the  Teltator's ,  thed 

facias  mzy    levy  it  of  his  own  Goods.  And  this  W 

w"g'oT^  ^s  was  faid,  the  Executor  hath  good  red 

oneiy,iffo,  dy  by  A6tian  againft  the  Sheriff*,  if  wii 

toiib.hit,    ^^^  i'^ft  caafe  he  levy  it  of  his  Good  ' 

foi'iu        but  the  other  way,  viz,»    when  Inqu; 

is  thereupon  taken  ,  the  remedy  fai 

fince  neither  the  Sheriff  doing  accordl 

to  the  Inqueft  can  be  punilhed,  nor 

Jurors  finding  falfly   are  fubjedt  to  a 

Attaint,  it  being  noVerdid  uponlfl 

joyned ,  but  an  Inqueft  of  Office  ,  whi 

excludeth   alfo  all  challenge  of  Jurd) 

And   whereas  that  Book  mentions  t 

Sheriff's  fubjedlion  to  A6lion  onely  in  a 

of  his  mif-feafance  or  doing  vvrongj 

conceive  that  he  is  likewife  fuable  for 

miiTion  or  non-feafance  in  this  cafe ,  vi 

for  not  levying  the  Debt  upon  the  Exec 

tor*5  own  Goods ,   where  proof  is  ma 
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bis  Wafting.    And  where  the  Book 

ntions  this  Fieri  facioi  to  be  in  this 
ipner  upon  the  Sheriff's  return  in  a  Sd" 

facias y  doubtlefs  the  Book  therein  is 
if-printed,  and  lliould  be  a  Fieri  facia6< 
:  in  a  Sci,.  /k^r.  the  Sheritf  can  return  no- 
Ing  but  that  he  hath  warned  the  party, 
that  hz  hath  nothing  whereby  he  may 

warned.  This  then  is  the  courfe  thefe 
ifcribed,  that  firft  a  general  Fieri  fac. 

out,  and  that  thereupon  the  Sheriff 
urn  generally,  that  the  Defendant  hath 
Goods  of  the  Teftator\'5and  that  there- 
on the  faid  fpacial  Writ  is  to  ifliie.  Yet 
the  beginning  of  the  late  Queen's  time, 

Verdi6t  paffing  for  the  Plaintiff  upon^ 
^Iffue  of  Fully  adminiftred,  the  Sheriff 
IS  not  permitted  to  make  fuch  a  general 
:turn  of  no  Goods  to  be  found  of  the  Te-  ^  eld.iSs, 
tor's,  but  was  inforced  by  the  Court  vvoodw^  ' 
on  good,  advifement  either  to  Itvie  fter»s^cafe,"^ 

Debt,  or  to  return  a  D(?z;rf!/?^z'/r :  and 
it  was  done  at  laft  by  the  Sheriffs  of 
ndon,  much  againft  their  mindes ;  and 
ireupon  went  out  a  Writ  to  levie  the 
ibt  of  the  Executor's  ovyn  Goods,  firft  in^ 
>»rfo»,  and  after  into  Dsv on/hire],  vipon 

Teflatum    thu    the    Executor    had 

Dods  thtre.  And  it  was  there  faid^  that 

R  if 
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if  rio  Goods  could  be  there  found,  th 

the  Plaintiff  might  have  a  Cafias  to  ta' 

the  Executor's  Body  in  Execution,  or 

Elegit  io^  the  moyety  of  his  Lands. 

certainly  I  cannot  finde  (  except  wit 

difterence  )  how  this  courfe  of  inforc 

the  Sheriff  to  doe  one  of  thefe  two  can 

juft  j  as  neither'  could  Juftice  Fulth 

in  the  time  of  K.  Henry  the  iixth  appr 

it.     For  a  Jury  of  one  County  mdy  fin 

Ajfets   n  another  County,  as  was  ref< 

ved  in  the  time  of  K*  Henry  the  8th,  whil 

yet  was  underftocd  oF  Goods  moveah 

and  not  of  Lands.  This  then  thus  beings 

a  Jury  cf  Kent  find  Affets  which  be 

Lmdon  or  Ejfex^  how  can  the  Sheriff' 

Kent^  where  the  Action  was  laid,  lev 

the  Debt  recovered  by  or  out  of  thel 

Good>  ?  or,  fince  he  c.mnot,  why  fhou 

he  be  compelled  to  make  a  falfe  Ketu 

of  a  Waflmg,  when  the  Goods    rema 

unfpent  and  unwafkd  in  another  Coui 

ty  ?  Why  rather  llioiild  he  not  be  fu 

f>.r^d  to  return  according  to  truth,  th 

there  is  nothing   with  in  his  County 

Bayliwick    whereof  the    Debt  may   t 

\ty\tdj(incQ  even  his  Oath  tieth  him  i 

make  a  true  Return  ?  Nor  is  this  contrar 

to  the  Verdidl,  finding  ajfets  generally 

an 
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d  this  fo  returned  upon  a  Teflatumj  the 
cocefs  may  be  directed  into  chw  right 
;<^nty.  But  in  the  faid  Cafe  it  vvas  repli- 
"to  the  Plea  of  Fully  adminiftred,  that 
ere  were  Ajfets  m  Ejfex^  the  A6\ion 
;ing  laid  in  Middlefex ;  and  yet,  as  it 
ims  by  the  Book,  thw  Tvial  was  to  be  by 
Juiy  oi Middle fex^^vhtich^  faith  the  Bodk,^ 
ay  find  the  Ajfecs  in,  Ejfexihat  there 
le  Plea  was  demurred  upon,  and  held  a 
)od  Plea  *,  which  proves,  that  although 
e  tr anfitorinefs  of  th  -  Ajfet  s  makes  them 
bje6l  to  the  notice  of  a  tbrein  Jury,-  yet 
it  not  like  an  ad  tranfitory^and  not  local, 
>r  that  miift  be  pleaded  to  be  done  in 
le  place  where  theAftion  is  laid,  though 
iitruthnotfo.  But  hadlffae  been  joyn-  2  MuBto; 
d  upon   the  point,  me  thinks  it  iKouId  'i!^''^"^J°^' 
e  tried  m  EJfex-,  where  t/ie  Afets  be  Dyer%r*. 
lid  ;  the   rather,  for  that  perhaps  they  ^^^^%^''',  ^ 
nay  be  real  Chattels,  viz..  Lands  leafed  <itberwife^  * 
0  theTeftator,  or  other  Lands  of  him  ^^^^i^J-^c. 
ppointed  to   be  fold  for   payment  of  co?S.6!}: 
)ebts,which,as  heretofore  hath  been  held,  4^'  47»  , 
Jury  of  another  County  cannot  finde.  2Sr2*fe^.' 
kiides,  although    fuch  a  forein   Jury  ^^°-  ^"\' 
tiay  finde  other  movable  ^y/V//,  yet  is  it  at  Kdw!  refj' 
^tk  ele61:ion,  they  are  not  thereto  com-  ^^'^f'^^'^'^ 
jelJafalej  as  elfe where  is  holden.  Here  then  in  iV^cck 
R  2  may 
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may  be  the  difi-erence^z;/^.  That  if  the  A 

Jets  be  found  to  be  in  the  County  vvhe 

the  Trial!  is^there  the  SherifFof  that  Coii 

ty  cannot  return  Nulla  bona^  without  $ 

ding,  that  the  Executor  hath  vvafted  ;  b 

if  there  be  no  Verdid  at  all  touching  A 

.-  L     f^^Ji  Judgment  paiTmg  againft  the  Exec 

pjocefs  for  tot  upon  a  Demurrer,  ConfeiTion,  Nil. 

Execution    didt^  Or  the  like  ^  there  may  the  Sher. 

fher'^county  i^ake  fuch  a  Return  oi  Nulla  bona  Tell  at 

then  where    y.^^  without  returning  any  Devaftationj 

f  mnd^afthe  ^nd  fo  alfo  vvhere  the  Verdidl  either  fine 

<ii^erence     eth  Affets  generally,  not  finding  in  \vh} 

S.  31  Eh  place  they  be  ;  or  exprefly  findeth  thei 

28H.8.Dy.  to  be  in  anotbet  County,  as  a  little  befor 

F?/.  i  H.  8.  ^ve  found  may  be  done  by  a  Jury  of  Lon 

2IO. '    ^^^      In^  King  Henry  the  8th  bis  time,  as  i 

^f  vuhoit  ^'^^^^  ^^'^^^  ^^^  ^^^^  Chichefier  is  by  tb 
\nyjScufac,  Lord  D>fr  reported,  the  Sheriff  return 
De°"ft^^re.  ^^S  ^P^"  ^^^  Fieri  factory  that  the  Execu- 
turned,*  a  tors  had  no  Goods  of  the  Teftator's,  du 
^'Sed  by  ^^^  ^"  ^^^  ^'^^^  Return^that  one  of  the  tvVi 
the  Court;  Executors  k^d  vvafkd,  and  thereupon  j 
^"'^B^ro  ^Ky  '^^'•/^'^•^v^s  awarded  againft  him  v&  upor 
57! i;  lX  '  i'^/./fd  returned ,&  Default  made,Execu- 
'"'^^.  -J^o;    tion  was  adjudged,  and  awarded  asainfl 

A  Fieri  fac.  ,  .    ^        ,         ,rii-  r       r^*^/.' 

abfoiureiy     hi<?  Goods  only^And  this  courle  or  Sci.fac* 

''"'^t^l-^'T^  both  theL.  Dy. (as  elfewhere I  find  it  re 

ported)  &  Pri/or  tem^.  H.  6.approved.  Bui 

Ian 
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am  perplexed  with  doubt  what  PJea  the  go  9  a  6. 

ixecutor  coming  in  upon  the  Scire  f^ci-  49>5o-a 

rjcould  plead ;  for  except  his  denial!  of  rrporu"^*^ 

grafting  misht  be  pleaded  contrary  to  the  36  h.  e.  5. 

lierift-  s  Return,  and  put  m  lilue^  10  as  ^^^^^  j^  h. 
0  caufe  a  new  Triall  after  a  former,  per-  7j  Keiw.^^^ 

aps  preceding,  Judgment,  which  I  think  y^y^fir  ^^  ' 
rould  not  ,  be  admitted,  then  his  co-  /i^J^-^^jJ^/^^ 
ling  in  is  to  little  purpofe,  for  cught  se^rjeamr^ 

can  conceive.     Here  again  it  mutt  be  ^y^^^-  *  ^^ 

bferved,  that  in  the  Cafe  of  Chichefier 

he  Judgment  was  had  upon  triall  of  Fuj- 

pdminilfred  :but  in  the  other  Cafe  in 

he  time  of  King  Henry  the  eighth  it  was 

ponConfeirion;which  is  all  one,as  I  take 

E,  with  condemnation  upon  Demurrer, 

►r  Non  fum  informAtm-fix:  Triall  upon  Nan 

ft  facinm^  to  the  Bond,  or  a  Releafe  to  the    , 

relator,  or  the  like.     Now  between  all 

hefe  and  that  of  Chichefier  there  is  a 

)road  difference :  for  there  the  Defendant 

)cing  convinced  by  Verdi6l  to  have  Ajfets^ 

vhich  if  they  continue  not  in  his  hands 

n  kind  muft  be  anfwered  out  of  his  own 

joods  as  wafted,  therefore  the  F/m  fac- 

0  levy  the  Debt  of  the  Teftator's  Goods, 

if  any  found,  or  in  default  thereof  out  of 

his  own  Goods, is  very  agreeable  &  purfa^ 

ant^but  innone  of  the  other  Cafes  is  there 

aiy  fuch  Trial  or  convidion  of  the  Defen- 

R  3  dant's 
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dam's  having  ^Jfets^  fo  as  it  refts  ^^« 
duhium  whether  they  have  Affets  or  not 
j^  ^  aud  therefore  it  may  feem  fomewhat  hari 
^iImic.Ii  and  harllitofend  out  fiich  a  Writ  in  tha 
E/;z.m.  Cafei  and  fo  fhould  I  have  thought/if 
coAiKhniY.  had  onely  feen  the  Report  of  Pettifer' 
fovlr'^of  Cafe.But  looking  into  the  Record^&chnd 
Debt  prece-  ing  the  Condemnation  there  to  be  by  Niirt 
pieaded-^pi.  ^^^^^  ^"  effe6l,  I  cannot  uphold  any  di- 
iepiied*NK/  ftin6lion  of  courfe  in  refpe6l  of  the  fait 
Ind  Defend,  difference  of  Cafes,  Nor  indeed  doth  th^ 
would  not  ^  courfe  there  direded  prefume  that  th 
vi^T^'idfo  Executor  either  hath  Ajj'ets^ot  hath  watte 
condem^.  If  them,  but  commands  th^t  if  Ajj^ets^  &c 
3fo  re!  then  the  levying  fhall  be  one  vvay^  i 
turn,  and  do  Wafting,  then  another  way  :  fo  if  neither 
^^^^"^°       Nihilfiend, 


CHAP.  XIV. 

Qf  An  Executor  of  his  own  Tfurong. 

rpO  begin  with  feme  definition  orde^ 
'-■-  fcription  of  this  man ;  He  is  fuch  ai 
talces  bpon  him  the  Office  of  an  Executoj 
by  intrufion,  not  being  fo  conftitutet 
by   the  Teftator  or   deceafed,  nor  fbi 

walfct 
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nt  of  fuch  Conttitucion  fubftituted  by 
Ordinary  to   adminifter.   Touching 
|bom  we  will  confider  \x\  thefe  parts, 
id  vvith  this  method,  viz.* 

1.  What  adlsorintermeddlings  of  fuch 
one,  not  being  Executor  nor  Admini- 

Irator  by  right,  Inall  make  him  to  become 
Executor  by  wrong.  Vide  five  more, 

2.  In  what  manner  and  by  what  name 
:ch  fhall  be  fued,  fpecially  when  ano- 
ei-  then  he  is  Executor  or  Adminiftra- 
r,  or  himfelf  after  fuch  a6l  becomes 
dminiftrator. 

3.  How  far  he  becomes  liable  to  Cre- 
ditors, and  how,  and  to  whom. 

4.  What  acls  done  by  him  liial  ftand  firm 
:s  if  he  had  bin  an  Executor  by  right. 

$♦  See  a  late  St^i t43  £/.c^p.8.hereabout.  j  ,p^/^,.^ 
As  to  the  firft,  it  was  m  the  time  of  i /?- 2  f.  ^ 
Ciueen  Mary  doubted,  and.  not  refol-  ^-Dy.io^. 
ved,  whether  the  onely  feifing  and  ta- 
king into  one's  hands  the  Goods  of  the  de-^ 
ceafed  did  make  one  Executor   of  his 
ovvn  wrong,  without  any  farther  a6l.  And 
in  the  beginning  of  the    late   Qneen's  ^  ^^  ^  ^ 
tjimethe  L.Vyer  faid,  that  the  poffeffion  166^^7-167! 
and  occupation  of  or  meddling  with  the  soaifos./- 
Goods  is  that  which  gives  notice  toCre-  5."g,^°^  ' 
II 4  ditors. 
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ditors  whom  they  are  to  fue  as  Execut. 
But  doubtlefs  Creditors  muft  look  favt'h' 
before  Suit  '■,  for  elfe  can  they  not  kn 
.whether  he  fo  intermeddling  be  Exe 
tor  or  Adminiftrator  j  nor  confequen 
how  to  fourid  their  Suit  rightly  and  fa 
ly  for  good  fuccefs,  fince  a  Suit  agairl 
an  Executot  as  Adminiftratcr,  ov  agair  fti 
^n  Adminiftrator  as  Executor,  m\\  proi  i 
ruinous, and  fall  to  the  ground.  Yea  vvhes  lo 
an  Adminiftrator  fued  as  Executor  c|fc 
not  plead  that  Adminiftration  was  cotii 
imitted  unto  him,  but  generally  deni<i 
that  he  was  Executor,  or  adminiftred  ii 
1?  «*?- 14  E/.  Executor  j  the  Lord  Dyer  held  that  it  mq 
Dy.305,306  bg  found  for  him,  yet  left  \z  doubtfull :  bi 
the  clear  and  fafe  way  had  been  to  ha^ 
pleaded  the  Adminilkation,  c^c.    And  ':, 
2E7.D.166,  the  former  Cafe  the  Lord  Dyer  faid,  th 
%7&trT^  one  intermeddling  only  about  the  Funera 
322.  b.       and  laying  out  money  therefore,  an  C 
verfeer  or  Conductor,  ov  he  who   hat 
Letters  of  the  Ordinary  ad  Mioend,  viz, 
to  get  and   keep   the  Goocfs  in  fafe 
ty,  and    one    who   intermeddleth    fc 
virtue  of  a  Will  truely  made,  but   coii 
trolled  by  a  latter  WjII  after  found  an 
proved,  may  free  himfelf  from  being  a 
Executor   of  his  own  wfong,  by  fpecii 

pleac 
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ading  how  or  in  what  right  he  inter-  "^"^  ^»  ^'  ^^^ 
ddled.and  traverfinghis  Adminiaringin  YetL^!*?!' 
;er  manner  :  and  that  this  Traverfe  need  ^^f'-  321.  b. 
%  nay  may  not  be,  was  held  in  the  time  Ton^d  t 
King  Henry  6,  and  7.  for  that   fuch  bout  Fune- 
:s  amount  not  to  any  AdminifJring  at  verfed./;/e>-I 
;  and  where  no  Adminiftving  at  all  ^'^-  '"V""- 
ConfelTed,  luch  a  Traverfe  of  not  Ad-  by  Leuet'L 
niilringin  other  manner  is  diffonant^  11^^^^^^^ 
i not  legal.  But  kt  us  look  back  upon  jb/qlho' 
!fe    feverall   points  exempted  by  'the  f '^  ^ 
rd  D)er^  and  we  fhall  iee  fome  cau- 
ns  necefery  touching  them  and  their 
t  entertainment.  Firft,  as  touching  the 
int  of  Burying  the  dead,  it  muft  be  un- 
rftoodtobe  with  ibme  espence  of  the 
ceafed's  Goods,and  fo  it  is  exprelTed  in 
I  faid  Book  o^Hen.  the  6*  his  tim.e :  elfe 
*  a  man  out  of  Charity  to  lay  out  of  his  51  h.  6, 21, 
n  mony  (  not  intermeddling  with  the 
)ods  of  the  deceafed)  to  bury  a  friend, 
:h  little  colour  to  involve  him  fo  do- 
5  in  an  Executorlliip  by  vvrong.    Ta* 
ig  the  Cafe  then,  that  fuch  perfon  laies 
tor  expends  of  the  deceafed's  Goods 
mony  upon  his  Funeral,  heed  muft  be 
ten  touching  the  meafure  and  propor- 
>n'  whereabout.  Thoughlcan  give  no 
rticular  and  difiirct  limit,  yet  doubt- 

leffe 
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kffe  cither  meer  neceflTity,  viz,*  Chur.i 

duties,  c^r.  or  at  Jeaft  decent  Suta 

neffe  to  his  quality,  muft  be  the  boun 

And  herein  to  fpeak  as  I  think,  this  \ 

ter  mufl:  either  be  utterly  excluded, 

held  within   very  narrow  compafTe : 

what  reafon   that  a  Knight  or   man 

higher  quality,  leaving  ( though  perha 

entailed  L^nds  of  good  value  )  ytt  Go< 

not  fufiicient  to  pay  his  Debts,  fnoi 

have  an  hundred  pounds  or  more  of  ti 

which  lliould  fatisfie  Creditors  fpent 

pompous  interring  of  him  for  his  W^ 

fhip   and  reputation  ?  Next,  Overfe 

may  onely  be  excufed  for  feeking  to  pj 

ferve  and  keep  the    Teftator's   GoOj 

not  in  cafe  they  expend  or  difpofe  the 

of.     So  alfo  for  him  who  is  authoriij 

by  the  Ordinary  to  colled ,  for  if  he  i| 

LiKim.^22,  or  difpofe  of  any^C  though  Goods  otb 

D>tr  %f''  ^"^^^^  fiibject  to  perifliing)  it  makes  ifJ 

256.  He  fold  an  Executor  by  wrong,  as  was  refoll 

corJf^but     "^  ^^^  ^^^^  Queen's  time,   nowithftjjj 

there'  be     ing  that  by   the  Ordinarie's   Letuersi 

theipiiT  ^^^s  exprerty  direded  or  warranted  ft 

doe;  for  it. was  faid,  the  Ordinary  ili| 

Mi'  could  not  fo  doe.    As  for  him 

adminiftred  by  virtue  of  a  Will  after  :d 

proved,  or    controlled  by  a  Letter,^ 

nil 


1: 


^ 


marrer. 
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not  doubtlefle  (knd  free  for  ^e 
)ds  before  adminiftred,  but  either 
rightful  or  wrongful  Executor  Hand  . 

leto  the  Creditors.  Nor  doth  every  Jf^oyaSsc 
intermeddling  by  one  out  ofall  thefe 
ifes   and   evafions   as    would  be  an 
niniftration,  make    one  an  Executor 
vrong.  If  one  do  but  take  an  Horfe 
he  deceafed,  and  tie  him  in  his  Houfe 
table,  this  makes  him  not  anExecu-  21H.6.2S. 
,  faith  Paflon     a    Juiiice,    or     like 
or  intermeddlings  j  as  he  that  delivers 
le  Wife  of  the  deceafed  her  Apparel, 
aft  if  it  be  no  more  then  is  conveni- 
to  her  degree.  But  if  fhe  take,  or  33h;€.$2, 
ther  deliver,  more  then  fuch  to  her,  \eeT  ^^^ 

or  he  becomes    an    Executor    by  t^^*  37  e^^^- 
mg.  But  now   let  us  come  to  a  dii-  juftfifone 
sncey  where  there  is  a  rightful  Execu-  <ioe  any 
,  and  a  Will  by  him  proved,  or  Ad-  p^i^  the'* 
liftration  committed  ;  for  there  fuch  Property 
It  a6ls  or   intermeddlings  fhall  not  Executor^ 
ke  one  an   Executor  by  wrong,  as  he  is  become 
re  there  is  no  other  of  right  to  be  fu-  by  wrong,^ 

As  if  one  take  Goods  wrongfully 
m  fuch  a  risht  Executor  or  Admini- 
ttior,  '  this  (though  he  convert  them 
iis  ovvn  ufe)  makes  him  not  an  Exe- 
:or  by  wrong,  but  a  Tiefpoffer  to  the 

right-- 


^  .''iSi- 
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ifthe  Goods  rkhtfull  Executor  or  Adminiftrator,  v 
by  fraud,  he  even  for  thefc  Goods,  once  AJfets  in 
Sem  ^t?t     ^^"^^^  ^^""^s  liable  to  Suits  of  Creditc 
the'execL     they  being  neither  lawfully  eviiled  1 
tor's  deathis  rightly  admimftred  :  but  in  cafe  there  1 

an  Executor   i  t-  i  tt' 

by  wrong.     DCen  no  Executor  at  that  time,  or  no  V> 
•n,  ^yEiiz.  proved,  nor  Adminiftration  committ 
72.  a.*  '^'    thenfuch  taking  of  the  deceafed's  Gpi, 
into  a  ftrange  hand  had  made  an  Executj^ 
iliip  by  wrong.    And  thus  was  the  diff 
tncQ  lately  refolved,  as  is  reported  by 
L.Coke  in  the  Cafe  between  Read  andQ 
ter  in  the  Common  Pleas* 
TV.  z.jac»       Yet  this  farther  difference  was'tW 
cofS. '5.    held,  viz,.  That  although  the^e  be  an  Ei 
53  ^  54f     cutor  or  Adminiftrator  by  right,  yet  i 
Stranger  take  upon  him  to  receive  De; 
and  make'Acquitcances,  or  topayDel^ 
claiming  to  be  an  Executor,  he  is  fual 
as  an  Executor  by  this  Ad:    and  fo  a; 
160.%*.   *    in  the  late  CL  time  was  held  by  6  Juft.j 
touching  the  receipt  of  Debts  and  ma" " 
Acquittances ',  but  the  Book  mentions  1 
whether  any  other  Executor  then  were 
7  H.  5.20.    not.  But   in  the  point  of  bare  paymi 
of  Debts  Frowick  makes  another  d'' 
rence,  viz..  If  a  Stranger  do  with  hiso' 
mony  pay  the  Debts  of  a  Friend  dQC^ 
ed^  and  not  With  the  Debtor's  r   thif 


un  Executor,  253 

Eana5l  of  Charity,  and  makes  him  not 
Executor  by  wrong  :  othervvife,  if 
ii  the  Debtor's  money.  Yet  to  this  a- 
:her  difference  muft  be  addedji/z^t,*  That 
le  thus  paying  with  his  own  money, 
e  taken  into  his  own  bands  Goods  of 
deceafed  >  then  is  his  payment  pre- 
led  as  by  or  out  of  the  value  of  tnefe 
ods^  and  fo  makes  him  an  Executor  by 
)ng.  Contrarily,  if  he  have  no  fuch 
ods  in  his  hands*  And  in  the  point  of 
irmeddling  With  and  difpofing  of  the 
iktor's  Goods,  where  another  Execu- 
is,  this  farther  difference  is  to  bead- 
I  or  underftoodj  viz..  That  where  the 
ods  fo  taken  never  came  a6l:uallyto 
Executor's  hands,  but  vvere  in  a  re- 
te  place^there  this  taker  becomes  Exe-' 
Dr.  For  as  it  were  mifchievous  to  the 
xutor,  if  he  {Ihouldby  a  poffeilionin 
V  catt  upon  him  ftand  chargeable  with 
fe  Goods  in  remote  places  purloyned, 
iffets  in  his  hands  v  fo  were  it  as  mif- 
svous  to  Creditorsjifneith^r  Executor 
right,  nor  this  Stranger  as  an  Executor 
vrong,  ihould  ftand  liable  to  Creditors 
them.  It  is  true,  that  the  right  Exe- 
3r  may  fue  and  recover  Dammages  for 
tn,  and  that   fo  recovered    fhall  be 

Aifets  > 
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Ajfets  ;  but  the  Creditor  hath  no  m 
at  the  Common  Law  to  inforce  him 
fue,  and  perhaps  it  may  be  a  cold  S, 
And  with  thefe  Additions  I  think 
late  refolved  ditference  may  ftand  {, 
and  found.  Yet  in  former  time5,  with 
fuch  difference,  the  taking  onely  and  i 
feflion  of  the  Goads  of  the  deceafed 
held  to  create  an  Executorfhip  by  wro, 

/(?.>*  ^*  ^^  Belknaf  faid  in  the  time  of  King  E\ 
the  third  j  and  efpecially  if  the  A61  vv 
fuch  as  removed  the  Property  of  the  ri, 

T**.  5.  mu  Executor ,  as  Juftice  Fenner  m  the  J, 
Queen's  time  faid,  tefle  miiffo. 

Hove  and  by  Tvhat  name  Suit  fhdl  he^ 
gainfl  fuch  and  the  lihs . 

^. Point »    TT^^ching  the   fecond  Point,  viz.» 

-^  what   manner  Suit  fnall   be  agai 

^•5^.4'    fuch:  Firft,  in    general,  this  ufurf, 

5.%?5if*  Executor  is  not  in  Suit  to  be  diftinguill 

<&'^2.b4  21  by  name  from  the  right  Executor,  I 

^'  ^* ^'       to  be  fued  generally  by  the  name  of  E| 

cutor  of  the  laft  Will  and  Teftameni 

the  Defund  ;  and  then  if  he  will  M 

himfelf  fo  to  be,  he  muft  plead  that 

neither  is  Executor,  nor  hath  admii 

iftred  as  Executor.    Then  the  Plaint 

mi 
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\[\  prove  that  he  hath  admmlftred  in  co.n.imta'^ 
ne  fuch  or  the  like  fort  as  aforefaid.  ]lf,,ff^ 
id  it  hath  been  divers  times  held,    that  the  verdia 
lere  there  is  a  right  Executor,  and  yet  Exec^^^e^ 
)ther  doth  adminifter  by  wrong,  it  is  ^»>'''^  /»<« 
he  election  of  Creditors  either  to  fue  uTe^l^^ 
;m  jointly  together,  or  one  or  both  of  46. 21  jff.  s. 
:m  feverally  and  by  himfelf.    ButifllX^f^ 
ere  Adminiftvation  is  committed,  a-  2  p-  «s?*  m* 
:her  alfo  adminifters  by  vvrgng,  thefe  g/n.L^* 
inot  be  fued  together  as  Adminiflra-  5^* 

I  5  for  though  one  may  be  an  Execu- 

by  ufurpation  or  wrongs  yet  none  can 
ne  to  be  an  Adminiftracor  by  wrong, 
ce  no  other  but  fuch  as  leceiveth  that 
ver  from  the  Ordinary  can  fo  be  :  ^  *  *^'' 
refore  in  that  cafe  there  is  a  neceflfity 
fuing  him  apart  and  by  himfelF  (  whq 

ufurpeth    Adminiftration )     by    the 
tie  of  an  Executor. 

So  if  u4  adminifter  the  Goods  of  5,  not 
ng  Executor  nor  Admmiftrator,  and 
;r  his  fuch  doing,  and  difpofir.g  of  the 
lods,  he  obtaineth    Adminiftration  of 

Goods  of  5,  but  the  Goods  Mt  or 
ning  to  his  hands  fince  the  Adminiftra- 
n  c-  mmitced  fuffice  not  without  the  0- 
nf  Debts  received  or  reIeafed,or  Goods 
before,  to  fatisfie  Creditors  :  now 

if 
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It  the  Ad- 
mini  ftrati  on 
\*ere  com- 
mitted be- 
fore the  Suit 
began, the 
Writ  fliall 
abate,  elfe 
not,  as  was 
of  old  con- 
ceived. 
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if^nyfiie*.^  by  the  name  oF  Adminiftr 
tor,  he  ihill  have  no  farther  Relief  th 
itccording  to  the  value  or  extent  of  t 
Goods  left  in  or  come  into  his  hands  fin 
the  Admin iftration  committed  j  and 
thofe  be  fully  adminidred,  he  iliallg 
nothing ;  if  they  reinain  unadminiftre 
bat  amount  not  fully  to  his  Debt,  he  rai 
want  fo  much  of  fatisfa6tion;  and  if 
Will  be  relieved,  or  fatisfied  out  of  t 
Goods  before  difpofed  of,  he  muft  fue  ' 
as  Executor  of  5.  And  fo  vvas  it  ruled  ai 
vefolved  by  Gamdy  and  Saity  Jaftices  ' 
the  Kings  Bench  ,  in  the  late  Queer; 
time,  VIZ,.  Tr^  30  £//?:..  And  if  this  nc 
Adminiftrator  Will  plead  in  Abatement' 
this  Action  that  Adminiftration  was  cor 
mitted  to  him,  and  demand  Judgmei' 
if  Suit  ill  all  be  againft  him  as  Execute 
then  the  Plaintiff  muft  in  the  Replica 
on,  as  I  take  it,  fet  forth  the  fpecial  m? 
tQr^viz.*  how  the  Defendant  did  admir 
(ter  before  Adminiftration  to  him  coi 
mitted.  But  if  one  to  whom  Adminiftrai 
on  is  committed  doe  devaft,  and  this  A 
miniftration  is  by  Suit  repealed,  becau 
he  was  not  the  next  of  kin,  and  Adrr 
niftration  is  committed  to  another  ;  no 
a  Creditor  who  would  be  relieved  out 
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I  Goods  wailed ,  mull  fue  that  firft  as 
imiiiiiTrator,  and  not  as  Executor  of  his 
/n  wrongs  faid  Popham  Chief  Juftice, 
:  he  did  rightfully  admiiiifter  for  that  rii^S.  18$, 
le. 
S  for  the  third,  viz.*   How  far  this  ^.  Point. 
Executor  of  his  own  wi'ons  becomes  j^^wfariia- 
Die  and  obnoxious  to  Suit  j  conhder  we  ditors. 
Me  thing?. 

Firft,  he  becomes  fubjedl  both  to  the 
SI  ion  of  the  Executor,  who  hath  right  to 
e  Goods  wrongfully  intermeddled  with- 
by  him,  though  it  were  before  proving 
the  Will ;  and  alfo  tothe  A6lion  ofthe 
reditor,  \Tho  hath  right  to  the  Satisfatl:i- 
1  of  his  Debt, 

Secondly,  as  touching  the  meafureho^ 
r  he  is  ingaged ,  douhtlefs  he  is  not  by 
wrongfull  Adminiftring  become 
largeaSle  with  the  whole  Account  of  the 
ettator's  Debts;but  onely  fo  far,and  with 
much  thereof,  as  the  Goods  which  he 
wrongfully  adminiftred  amount  unto* 
Vet  he  muft  look  to  his  Plea ,  elfe  by  it 
■t  may  draw  all  fued  for  upon  himfelf  > 
;  if  he  deny  his  being  Executor  or  Ad- 
fmiftrator.  )  And  this  feems  to  me 
roved  by  the  Cafe  in  the  time  of  Ed^  ^t^'l^^!''' 
W  the  third  ,  where  thelnqueft  found  fimdihla 
S  not 
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noj:  onely  the  Adminiftring  er  internK 

dlir.g  by  the  Executor  wrongfully , 

found  alfo,  by  dire6iion  of  xh^  Court,  ( 

it  feemeth  )   whcit  the  value  was  of 

Goods  fo  wrongfully  adminiftied,    wti 

bad  not  been  material  ^  if  the  Admi 

ilring  of  a  peny  had  made  one  as 

chargeable    as   the    Adminiftring  of 

pound.     Befides ,  if  it  be  fo  that  a  rigl 

fail  Executor  wafting  Goods  of  the  T, 

ftator  to  the  value  of  20  /.  fhall  be 

farther  charged    then  that  value  ,.  tb, 

doubtlefs  fo  lliall  it  be  vilfo  in  this  cai: 

for  both  be  wvongfuU  Adminiftvationi! 

oirel^  this  differ^ice  there  is  betvve 

them,  that  in  one  cafe  the  Adminiftrati< 

15  by  a  wrong  perfon,  and  in  the  oth 

cafe  inawrongmanner^   Nay,  the  Loj 

lELuf.     Dyer  doth  not  ftick  to  call  him  who  a( 

I  ^•''^r*"*  p^-jj^^;^^.^j.|^^y^.^^j^ofi^lu   or  in  undue  rtiai 

ner,  expreOyan  Executor  by  wrong,  i 

the  Cafe  of  Stocks  againft  Porter ,  thou^ 

he  were  rightfujly  Executor,  becaufe  li 

d  id  difpofc  or  e»xec  u  te  WYongfuIIy.         ; 

4  ^^'V-     A  S  to  the  fourth,  vU.  Wha-t  a6is  dol 

tor  of  his  own  wrong   ihall  ftaixi  firti 
aad  gogd^  as  done  by  or  to  the  right  Exc 

cutor 
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31-  :  Suppofe,  fii-il:,,  that  the  deceafed 
e  indebted  to  him  20  /.  who  thus  u- 
)eth  Execatoriliip ,  whether  may  he 
himfelF  or  noc  ?  And  this  point  was 
iebate  in  the  Kings  Bench  between  ^.40,41  s» 
her  and  one  /r^/^W,Executor  o'tHmt^  ^o.'  '  *^''^ 
:re  it  was  ftrongly  obje6led  ,  that  not- 
iRanding  the  rightful!  Executor  or 
niniftrator  might  punilh  him  5  and  re- 
sr  againft  him ,  for  the  Goods  which 
dminift?eth  j  yet  another  Qeditor  fu- 
him  as  Executor  generally,  and  fo  af- 
ling  him  to  be,  (for  there  is  no  fpeciaf 
n  of  Writ  or  Declaration  to  diftinguiili 
Executor  by  vvrong  from  a  rightful  1  Ex- 
tor  )  he  ftands  as  againft  him  in  the 
e  of  arigbtfull  Executor,  and  therefore 
y  firft  pay  himfelf  before  he  pay  o- 
rs :  and  of  that  mind  at  thelirft  were 
wfrand  Gaudy  Jii dices ;  yet  did  th^y 
nit  that  this  pa-ymentfliould  notftand  , 
)d  as  againft  the  rightful!  Executor  or 
miniflrator.  And  Pojhcm  and  Clinche 
dftrongly,  that  neither  fboald  itftand 
)d  againft  other  Creditors  *,  for  then  e- 
y  man  would  ruili  upon  the  Teftator's 
6ds,and  be  his  own  Carver  in  payment. 
d  whereas  it  was  f^iid  at  the  Bar ,  that 
Lord  Anderfmj  upen  an  Evidence  at 
%  2  Omld": 
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GmU'hall  bad  ruled  it  othenvifcj  Fopl 
at  another  day  of  debate  of  the  faid  C 
related,  that  the  Lord  Anderfon  did  d 
that  he  ever  fo  ruled,  or  was  of  that  op 
on  7  and  farther  informed ^that  both  he 
Juftice TWwyZfjv,  Periam^vA  Clarify 
rons,  did  agree  with  Pofhant  and  Clinck 
opinion.  After  which,  Juftice  (j^jyr/jy, 
alfo  Fenner^  if  I  miftake  not,  changing  ti 
opinions,  and  concurring  with  the  r 
Judgment  was  given  accordingly.  In 
debate  of  this  Cafe  queftion  was  mOj 
If  fuch  an  Executor  by  wrong  pay  a  D 
to  another  Creditor  by  Specialty,  whet, 
this  iliall  not  ftand  firm  and  good,  Cinct 
il:ands  liable  to  Creditors  fo  far  as 
Goods  by  him  adminiftred  do  amou 
And  it  was  agreed,  by  the  better  opin 
at  le'aft,  that  this  ihould  ftand  firm  t 
good ;  fo  as  if  the  payment  were  out 
his  own  Goods,  he  might  retain  to  himl 
in  lieu  thereof  fo  much  of  the  Goods 
theTeftator:  for  here  he  doth  not,  as 
the  other  Cafe  ,  advantage  himfelf  by ; 
ovvn  wrong.  Yet  that  opinion  ,  allowj 
this  payment  to  Creditors,muft,as  I  th| 
be  underftood  with  this  d.flPerence, -z/i 
that  this  payment  ftiall  ftand  as  agaii 
other  Creditors ,   but  not  as  apainift  t 

rig 
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It  Executor  or  Adminiftvator  :  for  then 
■  Stranger  might  ufarp  the  Office  of  Ex- 
tor,  and  take  from  him  that  liberty  and 
diion^  to  prefer  which  Creditor  he  will 
irft  payment ;  yea ,  might  take  from 
Executor  power  to  pay  himfelf  before 
er,  in  cafe  there  were  a  Debt  due  to 
which  were  very  unreafonable.        « 

Addition  and  Alteration  by  the  Statute 
43  Eiiz,.  cap,  8. 

JV  7"E  having  confidered  what  the  Com-  $♦  Point. 
^     mon  Law  is  and   willeth  in  the 
'miffes:  Jet  us  now  fee  what  Alterati- 
or  Addition  a  late  Statute  hath  made, 
the  laft  Parliament  of  the  late  Queen 
z,aheth^  confideration  being  had  of  fub-     " 
getting  into  mens  hands  Goods  of  an 
eftate  by  Deed  of  Gift ,  or  Lett^  of 
urny,  from  one  of  fmall  or  no  ability^to 
y^  fuch  fabtile  Contriver  hath  procu- 
Adminiftration  to  be  committed,  and 
limfelf  would  ftand  free  from  the  Suit 
Creditors,  the  Adminiftrator  himfelf 
ler  not  being  to  be  found  ,  or  not  be- 
ef any  value  to  fatisfie  Creditors;  it 
5  therefore  enaded,  that  every  perfon 

'  eiving  or  having  any  Goods  or  Debts 

>       S3  Qf         . 
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of  any  Inteft^te ,  ov  any  Releafe  or  D 

cha-rge  of  any  Debt  or  Duty  belonging 
bim  upon  any  Fraud,  as  aforefaid,  or  wii 
out  coniideration  of  or  near  tke  value,  {i 
cept  in  fatisfaclion  of  ibme  jull  and  pn 
cipal  Debt,  to  the  value  of  the  Goods 
Debts  due  ftom  the  Inteftate)  Thall 
'charged  as  Executor  of  his  own  wroi 
fo  far  as  the  value  of  thofe  Goods  a 
Debts  amount ,  dedudlmg  all  princi] 
jyll  Debts  to  him  due,  and  Payaients 
him  made,  which  a  lawful  Executor  c:u 
to  h.ivepayd.  Here  have  we  a  touch 
all  the  parts  pvecedent,  cr  at  leaR  ':!ii' 
of  them. 

1.  We  have  firfl  a  new  Executor 
wrong ,  though  intermeddling  under  t 

'     title  oi' an  AdminiilLntor. 

2.  We  have  a  limit  of  theCharg! 
him  incurred  ,  futable  to  our  former  <: 
preflion. 

3.  Laftly,  we  have  to  b;m  an  alio' 
ance  of  Debts  owsn?  to  him.felf,  or  ds 
pay.d  to  others ',  which  is  more  then 
have  conceived  alLovvTble  to  another  E 
cutorby  wrong. 


'i! 
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q53 


^Vleas  by  Executors y  and  which    le  lej% 
wh  ich  mofi  ^rej  udicial  to  them  * 

Ince  amidfl:  the  Pleas  pleaded  by  Exe- 
cutors there  is  fuch  difterence ,  as 

tfome  induce  one  kind  ol:  Judgment, 
e   another  5  fome  drawing  more  lofs 
d  burthen  upon  Executors  then  others ; 
us  confider  of  the  differences ,  fo  as 

ht  may  be  taken  to  chufe  the  fafeft  of 

ttOi  for  each  cafe. 

If  an  Executor  do  utterly  eftrange  him-  P^e-^'-^e'^y-'  ^ 

f  fvom  the  Executorlnip  ^  faying ,   that  cutoriiVtp, 

was  never  Executor,. nor  e^er  admini-  J^  g*^^'.^^ 
I'ed  as  Executor,  (for  that  muft  be  added)  a  e. ^.'u.^ 

en  if  the  Iflue  be  taken  upon  the  Plea,and  ^^  W..7.15. 

be  found  againft  him,  the  Plaintiffs  lliall  J^^^'-  ^«-''. 

ve  Judgment  to  recover ,not  Dammages 
hely,  but  even  the  Debt  it  feIf,out  of  the 
[roper  Goods  of  the  Executor,  if  none  of 
le  Teftator's  can  be  found  to  fatisfie  it. 
Ind  this  Aiall  be  thus  not  onely  where  it  is 
cund  that  the  Defendant  was  made  Exe- 

tor  by  the  Will,  and  proved  it ,  and  fo 

caild  not  chufe  but  know  it  •,  but  even  alfo 

S  4.  '         wl;e;'e 
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where  he  had  never  proved  the  Wt 
whereof  he  was  made  Executor^  no:  evfi 
Adminilired  by  virtue  thereof;  yea,thou§ 
,he  did  before  the  Ordinary  refuf§  to  D 
Executor  of  this  Will,  or  to  intermedi 
with  the  Execution  thereof  '-,   yet  if  ar; 
other  named  Executor  wiih  him  did  pro\ 
the  Will j  or  did  not  refufe  to  be  Execi. 
tor,  let  fuch  other  Refufer  take  heed  < 
-    pleading  that  Plea.  For  tvucb  is  againil  tfc 
firftpsirt  of  his  Plea,z;i^.  that  he  never  w;* 
Executor  ^  and  fo  th  e  Verdjct,  which  mij. 
be  P^eritat^j  ditlMm^ViVji}  needs  pafs  again: 
him,  and  m.ike  his  ovVii  Goods  liabll  a 
vvelltoDebts  as  Dammages.  What  if  n; 
other  were  m.ade  Executor  .but  this  onek 
who  refufed  before  the  Ordinary  ?  may  h 
ftfely  plead  that  he  never  was  Executor 
I  think  not,  iinc€:  he  io  was  Executor  be 
lore  his  Refufil^that  he  migi:^  have  releal 
ed  all  Debts  due  to  the  Teft.uor,  and  giver 

^b^i^^*?"  ^-^^''^y  ^^^  ^^'^^  Goods  •  therefore  I  think  h 
astheTe°  mu(l  plead  fpecially,  (hewing  bis  Refufat 
iiatorwas  ^j-^j  ,;jq^  oenerjillv  deny  his  beini^  Execu 
tor.  NayyadnTit  he  never  was  once  named 
made,  or  intended  to  be  m.ide  ExecutpJ 
yet  hiving  pleaded  this  Plea,  that  he  nevi 
w^.s  Executor  nor  adminilired  a^  ExeoS 
tor ,  if  it  ih?\ll  be  found  by  Verdicl:  tm 

he 
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jid  adminiRer  or  intermeddle  as  Exe-  j^^^g^^^JnJll'^' 
or,  the  fame  blovv  or  burthen  falleth  niftrat.  ki$ 
Mihim:  for  then  the  latter  part  of  this  °^l?^/^^;if  i 

.    -         ,  I        V    f  yet  fee  that 

a  IS  found  untrue,  yea  the  vvnole  upon  fpedaiiy 
matter  ,  for  by  this  Admimftrir^  he  f.t^?^'^  ^"^ 

"  „  ■'  »   ,  .  ^  lib.  int. 

amean  Executor  ot.his  own  wrong,  148,3, 
i  the  deniall  of  this   Executorlhip  by 
ong  or  ufurpation  fhall  be  as  penall  to 
a  as  the  denial  of  a  rightful!  Executor- 
The  like  Law,  where  the  l^xecutor 
iads  a  Releafe  made  to  himfelf ,  or  a  i^Jrat*^*^* 
lyment  of  the  Debc,or  other  performance  judgmentfo 
the  Condition  made  by  himfelf.   Nay,  j^^^unc^i 
find  in  this  latter  Cafe  the  Judgment  andVa^er's 
tred  generally  againft  the  Defendant,  ^^^^' 
againlt  another  for  hisjown  Debt,  not 
ing  Executor.  And  the  reafon  why  the  ^^^  /ii,j;,i^. 
aw  makes  thefe  fo  penal  to  an  Executor  29.  a.  not 
,  becaufehis  Plea  is  not  onely  falfe,  but  '^^^tmu% 
e  falfliood  thereof  was  wilfull ,  fince  &c. 
muft  of  necelHty  be  known  to  himfelf  l^/'tfiff ' 
>befo.     And  lalHy,  for  that  all  thefe  reaCons^for 
leas,  if  they  had  proved  true,  had  been  ^^'^^^^* 
erpetual  Barrs ,  at  leaft  againfl:  the  De- 
indant :  the  firft  indeed  had  not  been  a 
ar  agiinfc  another ,  being  in  truth  Exe- 
titor  or  Adminillrator.Buc  if  the  Executor 
lad  pleaded  a  Releafe  made  to  his  Tefta-  |5^-^-*5i 
:or,finding  fuch  a  one  am.ong  his  Writings,   '*' 
"^  \\hich 
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So  of  oth-r  which  yet  was  either  ^o^g^^y  or  nevi' 
L'lbjnrr.""*  both  lealcd  .and  delivered  by  the  PhintJi 
153.  and  J15  his  Deed  j  or  if  he  plead  payme' 
1. 4.'8^*s^ee  made  by  his  Te(htor;    neither  of  the ^ 

That^tS^^'  ^^^^^  ^"^'^"'^^  againft  him  lliali  caufe  tt 
Bouk  con-    Jadgemeiit  to  fafteii  upon  his  own  Goods 
*  orS  ''*    ^^  ^^^^  denied  the  Bond  or  Bill  y  vvherci 
H?6!22,%.  upon  the  Suit  is  grounded  ,  to  be  the  Td 
iserrone-     ft^tor's  Deed.   For  in  all  thefe  Cafes  thl 

ousjas  was  t   r     •  1  1  ■  1  •   i 

deicried  by  trutH  being  not  known  to  him  ,  he  migt; 
J^'h  T  "*'*  ^^''^'^'^^^y  ^^'^"'^  re,iibnably  conceive  it  t 
die  Record    be  as  he  did     plead*     But  what  if  hi 

^'thlB^^ok*  P^^'^^^  ^^"'^^^y  adminifTred  ,  and  this  b; 
^akh  the  .  found  ai^iinft  him  ,  which  refled  m  hi* 
ji^d^gmeut  '  ^^^^  knowledge?  Hiall  not  this  i^ 
Plea  tA\\o{z  his  own  Goods,  in  dtkt 
of  his  Teiiator's  ,  to  the  fatisFaftiono 
this  Debt  ?  No,  it  ilia!!  not,  for  that  thoug,: 
this  were  a  talie  Plea ,  and  that,  within  hi 
■om\  knowledge ,  yet  was  it  not  a  perpe 
tual  Bar  :  for  if  it  had  been  fo  found  ai. 
was  pleaded,  yet  .^/^^-^  coming  after 
the  h.ind  of  the  Executor ,  the  Plaintil 
ilaoiild  then  have  Relief  and  Satisfacliof 
out  of  thefe  lince  accrued  Ajfets-  If  any 
ask  how  Ajfets  may  after' come-,  I  will  give 
him  two  or  three  inftJnces.  Firll:,  \i  may 
be  by  recovery  of  Debts  before  withhol- 
4.en'or  of  Damages  for  Goods  taken  away^ 

or 
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by  voluntary  payment  of  a  Debt  not 
fore  due,  for  that  the  time  of  payment 
s  not  come.  Secondly,  if  the  Teftator, 
ving  a  Leafe  for  twenty  years ,  did 
mife  the  fame  to  J  S  for  the  whole 
:m ,  if  he  fo  long  fhould  live  ;   if  he 
;re  alive  in  time  of  the  former  Verdi6i:, 
t  now  is  dead ,  the  term  continuing ; 
s  is  now  Afets ,  which  before  was  not, 
liltt  it  was  but  a  pofTibilky  of  a  term.  Lib.  imr. 
ther  inftances  might  be  given,  but  thefe  \f^lj^^ 
ay  fufKce.    If  the  Executor   pleaded  though  the 
at  the  Teftator  (bod  bound  in  fuch  a  J^^ig-wf^ 
atute,  or  that  there  was  fuch  a  Judgment  inform,  and 
ainft  him  of  Debt_to  the  King,  beyond  ^TaJuTr^ 
le  fatisfadtion  whereot  the  Goods  would  withcutco= 

ot  reach  ;  this  is  in  effedl  a  Fully  ^^^'^'^^-co'.Lih.im^ 
iirred,  though  fpecial,  and  not  general  ;  152. 
nd  the  Lawls  alike  (  as  I  take  it  )  in  all  jhe^;J'/;^^ 
heic  cafes,  as  to  the  not  making  of  the  adfauvfzs 
xecutor's  Goods  liable.    But  in  all  thefe  Sam^^! 
:afes ,  though  the  Debt  fhall  not  be  ad-  ges. 
udged  upon  the  Executor's  own  Goods, 
r.st  the  Dammages  fliall,  in  default  of  the 
sxecutoi-\^ Goods  tofatisfiethem.  And  in 
tbefe  cafes  it  is  not  material  whether  the 
judgment  paffed  upon  Trial  or  Demun-er. 


\T 


•via 


y,  if  the  Defendant  Executor  plead  no 
'i^k^. ,  but  confefs  the  A6t;on  generally, 

or 


0 
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But  he  may,  ov  be  condemned  by  Non  fum  informatmt 

I  chink,  tor-  ^i tj  ■      \       r  ■     \,  ' 

bear fo to  the  Judgment  is  the  fame^z//^.  to  recofj 
1rY"f  ^^  the  Debt  onely  oat  of  the  Teftator> 
m?nt  fo^r'  Goods,  and  the'Dammages  of  the  Execu 
fiT'^'kn  ^^''  '^  Goods  in  default  of  the  Teftator'j 
moi^I}ets  What  if  the  Executor  Defendant  confef 

more.  lL    of  the  Debt,  not  of  the  \vhoIe  ?    Tneni 
-intraufou    for  fo much as  is  confcfled   the  Plamtif;| 
■^^*  may  pray,  and  have  Judgment  prefentlji 

without  Dammages,  and  may  maintain  for 
the  reiidue  of  the  Debt^that  the  Defendanr^ 
alfohath  Affets  for  the  reft,  and  fogoe  to^ 
Trialli  as  appears  both  by  the  printed  Book; 
of  Entries,and  another  Manufcript  which  I 
have.   But  what  if  this  Triall  pafs  againft 
the  Plaintiff  ?  Shall  he  then  have  an  addi- 
tional Judgment  for  Dammages  in  refpe6^ ; 
of  the  former.^  I  think  he  lliall  have  Colls,,, 
which  commonly  run  with  or  m  the  name 
of  Dammages ;  but  without  a  Writ  to  en-, 
quire  of  Dammages ,  none  being  found  by 
Verdi6ls,  the  Court  doth  not  ufua-lly  ad- 
judge Dammages.  Yet  in  the  Book  oi En- 
tries I  find  6s.8d.Dammages  affefled  by  the 
F<?/,542.      Court  upon  a  ConfelTion  in  ^'Vhiio't  Ratio-* 
.  nah.tanMmrum  againft  Exec.and  this  hath 
much  affinity  with  an  A6lion  of  Debt.  Yea, 
in  the  very  Adlion  of  Debt  where  the  Ju- 
rors 
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I's  for  mifcarriage  after  their  departure 
om  the  Bar  were  fined  ,  I  find  that  the  m,2S,h,6. 
aintitf  renoiincins    the  AffefTement  of  f-i^'?^^-  . 
ammages  by  them  made,  and  praying  the  329.2. 
ourt  to  affefs  the  fame,  it  was  done  ac- 
H'dingly :  but  this  Was  a  fpecial  Cafe* 
Whereas  we  before  fhewed  that  an 
xecutor  denying  his  Executorlliip  fhalJ, 
it  be  found  againft  him ,  pay  the  Debt 
his  own  Goods  for  his  falie  Plea  j  this 
ereabout  occurreth  to  be  added,z//^.  that 
at  is  onely  where  the  immediate  Exe- 
torlhip  of  the  Defendant  is  denied, 
'or  if  5  be  made  Executor  by  ^,  and  B  dy- 
ig  makes  C  his  Executor  ^  now  i(  C  be 
led  for  the  Debt  of  A  as  Executor  of  B 
executor  of  A,  and  he  denieth  that  B  was 
ixecutor  ofv4,  which  by  confequence  is  a 
enial  of  his  being  now  Executor  oiA'^ 
et  if  this  fall  out  in  Triall  againit  him,  he 
hall  not  in  his  own  Goods  ftand  liable  to 
his  Debt,  becaufe  it  is  poflible  that  he 
night  not  know  to  whom  his  Teftator  stehLifitr* 
vas  Executor.  So  if  A  made  /?,  C  and  D  ^"* 
lis  Executors,  and  E  is  fued  as  Executor 
)f  Z},the  furviving  Executor  oiAji'iE  de- 
Tiy  that  D  his  Teftator  furvived  B  and  C, 
by  confequence  whereof  he  denieth  the 
truth,  xf/;^.  that  the  Executor  (hip  of  A  is 

de- 
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devolved  to  him,  yet  ihall  not  this,  founi 
againtt  him^charge  his  own  Goods  ^  for  h 
might  be  ignorant  of  this  point  in  i^dt^viz. 
whether  Bj  C,  or  D,   lived  the  longeft 
And  here  he  denied  not  his  own  imm© 
diate  Executorlliip ,   bat   a  mediate  O; 
m*ore  remote  Executorlliip,     And  fo,  "' 
think,  is  the  Law,  where  C  being  fuec' 
as  Executor  of  B  ,  Executor  of  A^    he; 
pleads  that   ^   by  a    latter  Teftamen'' 
made  himfelf  Executov  ^  which  is  founc 
againfthim;  fo  as  here  he  falfly  plead- 
ed, and  pretended  himfelf  to  be  the.imme 
diate  Executor  of  A ,  and  fo  denie*d  the 
mediate  Executorlliip,  w^.  of  5  to  A^  and' 
of  him  to  5.  Yetg/v^r^of  this :  for  why 
fhould  not  as  vvell  his  falfe  making  him- 
felf an  Executor  immediate  to   the  in- 
debted Teftator  charge  his  own  Goods^ 
as  well  as  his  filfe  denying  of  that  Exe- 
cutordiip ;  fince  both  Pleas  tend  to  thei 
overthrow  of  the  Plaintiff's  A6lion,  and 
each  equally  relied  in  the   Defendant's' 
knowledge  ?  But  this  difference  is  between 
them  apparent ,  ylz^  That  the  denial  o| 
Executorfliip  ,  if  true ,  is  an  utter  an  J 
perpetual  Bar  to  the  Plaintiff*,  as  againft 
him  fo  pleading';  but  thea/Hrming  of  an 
immediate  Executorlliip ,  where  he  vva«i 

filed 
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I  eel  as  Executor  mediate  ^  dcth  not  fo,  if 
ue,  but  djredls  the  Plamtitfco  a  better' 
/ric  or  Adion,  vi^.  againii  him  as  iin-' 
ediate  Executor  to  the  indebced  Teila- 
>r. 

Whereas  tve  have  before  touched  upon 
e  coming  of  Affets  futurely  to  Execu- 
rs,  I  tbnk  it  is  not  amifs  to  cohlidera 
tie  the  form  and  frame  ufual  in  Pleas  oF 
ully  adminiiked  ,  which  thus  run,  viz,, 
lyoddie  imf-eer*&c,  fle/je  adminifiravit  Uhtmt»i'^u 
mi  a  bona  &  cat  alia  qH<z  fuermit  prcsd. 
temp.  morHs  f^ce,  C^  nihil  hab.  de  bo- 
S-,  &c.  qH£  fuer.  ■prad.  S.  tesfip.  mor- 
/,  &c. 

Thus  tyin^  his  denial  upon  the  things  7ft''4-99' 
rnichwere  the  Teitator  s  at  the  time  of  pieaisaot 
is  death,   vvhat   if  then  the  Executor  ^""""^P''' 

^         .  r    X  ■      Til  1      J     1  Cttr.  becaufe 

ave  at  the  tme  of  tbis  Plea  pleaded  fome  may 
lOods  which  vt'ete  not  theTeihtor'g  at  ^J^^^J^^ 
is  death,  but  fince  accrued  ,  as  before 
;  ill 2 wed  j  or  perhaps  a  Leafe  for  years 
Ad  by  the  Teliitov ,  upon  condition  to 
evoid  5  if  five  hundred  pounds  not  paid 
tfuch  a  day,  which  happening  after  the 
eftator's  death,  and  Default. made,  the 

term  retumeth  •,    or ,  if  the  Executor 
y  a  Writ  of  Error  reverfe  a  Judgment 
;iven  agaiuft  bis  Jefljitor  for  two  hun- 
dred 
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dred  pounds,  nnd  fo  is  reftored  therei; 
to  f  may  the  Plaintiff  now  reply  gei 
rally,  that  he  hath  Affets  .  which  vvere 
Teliator^s  at  the  time  of  his  death  ?  H 
can  the  Jury  fo  find  ,  when  the  truth 
notfo?  Surely  this  cafe  is  not  comiTn< 
jior  can  I  lliew  a  Precedent  of  a  fpec 
Plea  therein.  Buf  in  reaibn  methinks 
lliould  ht  fpecially,  and  not  general | 
tih,  inirat,  pleaded  and  fet  forth  in  the  Replicatic 
322.a.b.  but  And  in  cafe  where  one  lued  as  Exccut 

a  place  mutt    ,      -     .      ,       t  t- 

beihewed.  cienieth  that  he  was  ever  Executor  or  a 
So  II  B^.  niiniftred  as  Executor ,  I  find  fometim 
62!  *  *  the  Replication  general ,  that  he  did 
minifter  5  without  llic wing  wherein 
how  j  and  fometimes  fpeicial  ^  iliewii 
what  thiiig  was  adminiftred ,  and  whei 
Here  note,  that  the  Executor  Defenda 
denying  (as  he  mult)  two  things,  vi 
I.  that  he  ever  was  Executor,  2.  th 
he  ever  adminiftred  as  Executor  ;  tl 
Plamtiffin  his  Replication  is  tied  tomair 
tain  but  the  one  of  them,  as  the  truth 
thecafeis:  that  is,  ifin  truth  the  Defei 
.  dant  were  made  Executor ,  but  never  d: 
adminifter,  now  it  muft  be  replied  tb 
he  was  made  Executor  at  fuch  a  placi 
without  fpeaking  any  thing  of  his  Admj 
niftring  :    on  the  other  fide ,  if  he  d 

ad 
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Iminifter ,  but  was  not  made  Executor,  , 
I  len  onely  the  Adminiftring  is  to  be  repli-  f°  ^^^\  ^°' 
1.  But  it  It  ihalJ  be  round  that  the  Deten-  104.  b; 
nt  had  Adminillration  to  him  coffimit-r 
dy  and  fo  adminilired  by  virtue  thereof^ 
en  is  the  Verdi<ft  to  pafTe  for  the  Defen- 
^^'lantj  for  this  is  no  Adminiftring  as  Exe- 
tor  'j  and  ^pon  a  general  denial  there- 
I  this  may  be  given  in  Evidence,  as  the    . 
f'^ordZ);fr  reports  to  have  been  refolved.  f^^u^^'^ 
iJf)Ut  if  the  Plaintiff   do  in  his  Replica-  3b. 
3uon  maintain  both  th^ Points,  lliall  this 
%ake,his  Plea   double  ?    Methinks  it  ^j^.b^'*' 
|hould  y  yet  I  find  it  fo  replied ,and  no  ex-  Tt.^j'ehz; 
i  :eption  taken  for  the  Doublenefs,  7>.  17 

;i    A  Sole  woman  being  Executor  maketK 
f  Deed  of  gift  of  the  Telb tor's  Goods  in 
ruft,  but  continueth  pofledion  of  them^ 
nd  marrieth  J  S-,  who  alfo  hath  poffelli- 
pn-of  the  Goods,  and  in  an  Action  of  Debt 
ya  Creditor  Fully  adminiftred  is  plead- 
d  :  now  upon  Evidence  the  VerdiA  (hall 
lafsfor  the  Plaintiff  ^  for  this  Alienarion^ 
eing  fraudulent,  was  void  as  to  all  Credi- 
tors, and  fo  as  to  the  Plaintiff  the  Goods 
continued  the  Teftator's,  and  fo  Aiffts  in 
the  Defendant's  hands,  as  was  hefa  in  the 
ktngs  Bench ^     If  Fully  adminiftred  be 
T 
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pleaded  where  the  Defendant  hath  AJfi\ 

^ti"^f     ^'^^  P*^^'^^  ^^^  "^^  fufficient  for'all,  and 
\o.  held  the'  it  is  found ;  yet  ihall  not  Judgment  be  g| 
VTVa      ^^^^  ^^^  ^^^  whole,  but  for  part  pvefentl 
Judgment     vvith  a  farther  Award  ,  that  when  mc 

thTwhoie  °^  ^^^^  ^^^^  ^^  ^^^  Executor's  hand, 
but  Executi-  Plaintiff  {hall  then  have  farther  Judg 

OB  onelyfur  j^^j-jf  f^^j,  j^j^   j.^^  .    ^^    ^g   thatfalfePl] 
lomucMn'l    111-  •     T-        r  II- 

^sctrefac,    doth  him  no  prejiidice,  but  makes  him 

whelfmorf   ^^  §^^^  ^^^^  (^^^  chargcs  of  Trial  exce 
jiffm,        ted)  as  if  he  had  confefled  himfelf  to  ha 
part.  And  I  think  the  Plaintiff  upon  tt 
confeflion   of  part  may  pray   the  Ii 
Judgement,  without  maintaining  that  t 
Defendant  hath  fufflcient  for  the  reft ; 
if  thatbenot  true,  why  lliouldhe  be  \i 
to  the  charge  of  a  Trial  by  Jury?  Yt, 
\!%,fou\z\.  Sir  Edrf,  Coke  at  the  Bar  Tr,  3^  Eh, 
faid,  that  where  Fully  adminiftred  is  pk- 
ded,  the  Plaintiff  is  not  tied  to  mainta 
the  contrary ,   but  may  prefently  pr' 
and  htve  Judgment  to  recover  it  wh  1 
Ajfets  ihnll  futurelycome  to  the  Defe 
dant's  hmds :  which  was  denied  by  foir 
But  truly  methinks  the  Law  iTiould 
as  he  faid,  as  well  as  in  the  former  cal 
where  for  the  part  which  the  Defenda 
had  not  Ajfets  tapay,  it  fo  was  done,  up 
Verdi6Vlo  finding.    But  there,  as  I  coi 

ceiv 
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f ijive,  it  was  not  a  prefent  Judgment,  but 
^^  AWcird  that  he  iliould  have  Judgment 
'^i  Durely  5  To  as  after  when  ^ffets  come  to 
ml  b  Dwkndant's  hands,  the  Plaintiff  mull 
rao  ve  a  Scire  facias  agamft  the  Defendant^ 
1  i  Oiew  cauie,  not  why  he  lliould  not  have 
^gijecution,  but  why  he  lliould  not  have 
ftidgmentjasi  takeit:  yea,  where  it  is 
01  and  for  the  Defendant  that  he  hath  fully 
tq  miniilred,  yet  was  it  held  by  all  the  Ju- 
iJ'ces,  3^  H6. 23,24.  'and  hy  Prifot^^Hj 
til  24*  that  when  Jjfets  aftei'  come  to  his 
linds,   the  Plaintiff  fnall  have  a^dr<f 

icias  to  have  Satisfaction  out  of  them  : 
It  there  Mf^rkh^my'TTivcrtm-^v^^  F^r- 
p  fc^e  were  of  contrary  opinion  ,  and  fo 
'e  as  the  whole  Court  4  H.6.  fo.  4.  And  it 
(Lands  with  great  reafon,  that  where,  upon 
i  Vei-dia  fully  found  againft  the  Plain- so  19  h^6. 
Iff,  Judgment  IS  given  Ojiod  nihil  capiat  fJ!^^,  See' 
ii'-rBrevs.  there  he  cannot  have  any  Writ  Hgmenc 

'  L-  L    ^  •    ioetttred 

15 D  execute  the  Judgment  tor  nim,,  out  is  co,  nb.intr* 
:uttoa  new  A6lionofDebt:  yet  where  it  ^si.b, 
: ;  found  that  the  Defendant  hath  AJfets 
br  part  of  the  Debt,  but  not  fufficient  for 
fee  whole,  there  it  is  very  congruous  that 
hePlaintiff  hav€  prefently  Judgment  for  ^^ 
)attjand  after ,when  more  cometh,  then  by  ^ '  '^*^'^* 
hire  fmns  againft  the  Defendant  obtain 
T  2  Judg-^ 
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Judgment  and  Execution  for  the  reft :  | 

here  both  Verdi^  and  Judgment  Were  1 

the  Plaintiff  againft  the  Defendant,  wh( 

Plea  that  he  had  no  Goods  was  falfe  ,  ai 

fo  found  by  the  Jury.    And  this  differen 

was  ftrongly  avowed  by  Serjeant  Ha 

ham  J  Mich.  33534  EH^.  and  after  appi 

ved  by  Fenner  Juft.  36  £//«..  none  cc 

tradi6iing  it :  yet  a  Book  was  cited,  tl 

This^ai  H.    the  Plaintiff  recovering  fo  much  as  \^ 

•  4''*  4K*     f^^j^^  -j^  ^j^g  Executor's  hands  ,  fhould 

amerced  for  the  refidue ;   vvhich  i^^. 

Chief  Juftice  denied  to  be  Law. 
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where  Judgment  fhall  he  againfl  the  E: 
(mars  ovfn  Goods^  though  no  Pled  of . 
Defendant  nor  Faflation  do  fo  cccafio 
and  of  the  fever al  manners  of  Judgm 
in  fever al  Cafes, 

TTOw  by  Wafting ,  called  by  us  co 
-*■-■•  monly  a  Devaflavit ,   an  Execu' 
tnay  draw  down  the  Execution  upon 
own  Goods  J   hath  formerly  been  hai- 
led and  difcourfed  of ;  as  alfowhatki 
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Pleas  do  make  the  Executor's  own 
)ods  liable  to  the  Pebt,  and  what  not. 
3VV  let  us  fee  where  without  Miradmi- 
Iring  ov  Mifpleading ,  yet  the  nature 
the  Aa  ion  fhall  lay  the  whole  Debt  or 
ng  recovered  upon  the  Executor's  own 
Dods.  And  this  we  (hall  find  in  fome  few 
afes.  I.  Where  an  Executor  is  fued  for 
tvx  behind  after  his  Teftator's  death,up- 
\  a  Leafe  for  years  made  to  the  Teftator, 
id  by  him  left  to  his  Executor  •,  here  it 
all  be  adjudged  and  levied  upon  his  own 
oods  i  for  that  fo  much  of  the  Profits  as 
le  Rent  amounted  to  fcall  be  accounted 
;  his  own  Goods,  and  not  his  Teftator's  • 
lerefore  is  he  to  be  fued  as  well  in  the 
Het  as  in  the  Detinct ,   where  in  other 
afcs  he  is  not,  but  in  the  Detinet  onely, 
eingfued  as  Executor.  So  if  any  thing  de- 
vered  to  or  detained  by  his  Teftator  come 
D  his  hands,  and  he  ttiU  detains  the  fame 
fcer  the  demand,  and  be  thereupon  fued 
nan  A6lionof  Detinue^  for  this  is  his 
»wn  aa.   Nor  in  this  cafe  need  he  to  be 
lamed  as  Executor,  for  he  (hall  not  anfwer 
)amm3ges  for  his  Teftator's  detaining.  So 
f  he  affume  to  pay  of  his  Teftator's  having 
4/fr;,and  be  fued  upon  this  Ajffimj>fih^^^ 
vhich  Debt  is  to  bs  recovered  in  Damma- 
.  T  3  §es, 
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ges,  and  that  upon  or  out  of  the  Execui 

tor's  own  Goods ;  yet  is  this  Action,  an 

the  Affamption,vvhich  is  the  ground  there, 

of,  founded  in  the  Executorlhip  ,  and  h 

having  ^/7>f J  5   for  if  either  he  h.^d  n( 

S  mvi^i     been  Executor ,  or  if  he  had  not  Affets  \ 

^^ '  "'*      the  time  of  the  promife,  it  had  been  N( 

drm  faUHm^  and  woultd  not  have  hour; 

him,  nor  given  goodcaufe  of  Suit,  Nay,i 

goe  farther,  in  the  cafe  of  Affumption  b 

theTeftator,  and  Suit  againit  the  Executf 

Read  and    thereupon  5  we  find  the  Judgment  in  M 

Horwod's     Piowden^  Commentary  given  dgainfttl 

co.^/zfc.imr.  Executor  generally,  as  if  he  had  not  be^ 

pUi^T.*      an  Executor,  not  fixing  it  upon  theT^ 

ftator's  Goods ;  yet  there  the  very  Debt 

felf  is  included  in  the  Dcimm.iges.    B 

contvavily  was  it  after  in  the  feventh  yci 

of  the  late  King,  viz,.   Judgment  giveti 

that  as  well  the  D^^mmages  as  the  Cof 

ihouid  be  levied  of  the  Tefiator*s  Good: 

it  fo  much  in  value  of  them  were  in  the  D^ 

fendant's  hands  ^and  if  not,thcn  the  Coll 

onelyofthe  Goods  of  the  Executor.  An 

this  furely  is  the  right-er  and  more  jui 

way :  for  there  is  no  reafon  that  upon 

Promife,  more  then  upr-n  a  Bond,  the  La 

flhowld  caft  the  vvhole  Debt  upon  the  hK- 

and  fiate  of  the  Executor.  Bitpevh.ips  tb 
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!ci  o  Judgments  maybe  reconciled -thus: 
I  le  latter  was  given  upon  a  Verdict,  A^o;? 
t^urnvfit  being  the  Hae,  and  there  the 
\  iry  affefled  Dammages  in  certain,  viz., 
I J3  pounds,  with  the  Cods ;   fo  as  here 
e  Tadgment  was  compleat  and  full ,  viz.. 
recover  the  faid  fum  :  but  in  the  other 
fe  the  Judgment  was  had  upon  a  Demur- 
;r,  fo  as  the  Dammages  not  being  known, 
was  generally  that  the  Plaintiff  ftiould 
:cover  his  Dammages  againft  the  Defen- 
jnt.    Sed   quia  nefcimr  qua  damnay  &c. 
Jecaufe  it  appeareth  not  to  the  Court 
( rhat  the  Dammages  were ,  therefore  a 
f;  Vrit  was  awarded  to  enquire  of  Damma-    . 
[[es,  upon  the  Return  whereof  executed, 
i.  hz  Judgment  was  fully  and  compleatly  to 
^  )t  given  of  a  fumme  in  certain  :  which 
2cond  Judgment  it  appears  not  by  the 
5ook  in  what  manner  it  was  entred  ,  and 
hetefore  might  perhaps  be  then  agreea- 
>le  with  the  other.  And  that  the  faid  hrlt 
udgment  before  Dammages  enquired  of 
s  not  a  plenary  and  full  Judgment,  but  an  rr^^^m^ 
\vvard  of  Judgment ,   hath  been  divers  ^/-J^  ^ 
imes  refolved  h  and  that  therefore  any  fe^c. 
defea  and  infufficiency  in  the  Declaration  • 
may  be  fhewed  time  enough  after  the  ftrlt, 
and  before  the  fecond  Judgment.  Yea, 

T  4  ^^ 


28o  The  office  of 

if  the  Plaintiff  die  before  the  fecorid  Juds 
ment,  though  after  the  firft,  the  Aaio 
falleth  to  the  ground  :  fo  if  the  Defendar 
die  :  otherwife  of  death  after  full  Juds 
liient.  But  this  notvvjth(hnding,and  ho\^ 
foever  there  were  done  upon  the  fecor 
Judgment,  methinks  it  vv.^rerighter  ar 
fitter  that  th^  firft  Judgment  fhould  ej 
prefs  thit  the  Daminages  lliould  be  h^ 
and  levied  out  of  the  TeRaror's  Good  :o 
for  whom  and  in  whofe  right  theExecilii 
tor  is  fued.      "   ■  '  ■    u. 

Another  C\{-z  there  is  wherein  the  Jud<l 

So  for  Rent  ^^"^  f'^^  ^^'^^  ^^  fcems,  againft  the  £xei 
behind  fincc  cutor*s  own  Goods,  t//^/ in  an  A6lion  d 
iorSeat'h.  ^0^^"^"^  ^^v  a  breach  of  Covenant  fine 
^<j.i.5.fo.5;.  the  Tefhtcr's  death  :  for  fo  wa$  it  hel 

in"^t%  ^''^^  ^5^''^^  the  Judges  ot  Con^mmPleal 
b  for  bis     except  the  Lord  D;^ r^and  by  the  Protho 
TT^'t^   notaries  inthe  lare  Qi-ieen'stime  ;  wher 
i%Ei.        the  Cafe  was  of  an  Houfe  upon  the  Lea 
negligently  burned  in  the  Executor's  time 
for  which  Dammages  cnely  were  to  be  re 
covered.  And  fometi'mes  where  the  Exe 
cutor  himfelf  is  foto  bear  the  burthen, 
s^iTb.  ^"^^^.^  Judgment  entred,  that  the  fun 
D,  urr:^  &  recovcred  fhall  be  levied  of  the  Lands  an< 
tataiii-^^c'   Goods  of  the  Executor, 
■    -  •  "j-^'t  ^' ■'-'*' 
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CHAP.  XVII. 

Of  ^omen-cGven  Execntors^ 


"*Here  being  two  kind  of  perfons  who 
have  fomedifability  upon  them,  viz,, 

me-coverts  or  mavried  women,  and  In-^ 
:cfits,  touching  whom  we  find  in  many 
aces  quellion  and  difceptation  in  our 
"  s,  we  will  confider  of  them  by  them- 
lves,or  apart  from  others ;  yet  not  joyn- 
ig  them  together  neither,but  each  by  him- 
:If  feparately. 

FjrftjthereForejjofFeme-covertsitouch- 
ig  whom  We  will  confider  thefe  three 
Tngs. 

Firft,  whether  they  may  make  Wills 
nd  Executors  with  or  without  their  Huf- 
)ands  affent ,  and  how ,  whereof,  and  in 
vhat  cafes. 

Secondly,  whether  they  may  be  made 
ixecutovs  without  their  Husband's  afTent, 
)r  how  their  Husbands  may  hinder 
it. 

Thirdly,  what  a£ls  in  execution  of  the 
Executorihip  they  may  doe  without  their 
"     ■"  ■  Huf- 
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Husbands ,   or  their  Husbands  withe 
them. 
SeEi;,  I.      A  Woman  married ,  or  Feme-cove 
we  know  is  fnh  fotefiate  viri ,  cui  in  vi 
eontradicere  non  jotefl  ,  as  faith  the  Wi 
given  by  the  Law  to  the  Wife  for  recov<l 
ry  of  her  Land  after  her  Husband's  deat  i 
being   aliened  by    him.    Therefore  iK 
soU  &  fc'    is  that  Judges,  when  a  Woman  is  to  a('  J 
creta  exami^  knowlcdge  a  Fine  of  any  Land ,  do  exi^ 
mine  her  apart  from  her  Husband ,   t! 
know  whether  Ine  be  wilhng ,  or  comi 
to  doe  it  by  the  compulfion  of  her  Hull 
band  :  It  is  therefore  hard  for  her  to  ha\i 
freedome  of  will,  and  confequently  free' 

Debts  ex-    ^^^^  ^^  "^^^^  a  Will.    BeMcs  ,  all  he: 
cept,  which  Moveables  or  Goods  perfonal ,  which  fh' 

peri7good«I  ^^^  ^^  ^^^  ^^^^  ^^  ^^"^  Marriage ,  other: 

'  wife  then  as  Executrix  or  Adminiftratris 

are  by  the  Law  totally  devefted  out  of  heij 

and  fettled  in  the  Husband  as  fully  //)/ 

faEho  upon  the  very  Marriag-e ,  as  any  o- 

ther   that  were  his  own   before.     O 

thefe  therefore  fhe  can  make  no  difpo- 

iition ,  no  more  then  of  other  her  Huf 

band's  Goods.  But  in  cafe  iTie  do  by  Will 

bequeath  them,  although  the  Will  and 

5E.2Fitz.   Gift  be  void,  yet  if  the  Husband,  as  the 

P^Htz^,    cafe  was  in  the  time  o^  Edmrd  the  fet 

cond, 
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id,  do  after  his  Wife's  death  confent 

his  her  Will  and  Gift,  by  delivering 

the  Goods  bequeathed  after  her  death, 

altenting  that  the  Legatee  take  them 

virtue  of  fuch  Will  and  Giftj  this  a- 

01  lunteth  to  a  new  Gift  by  the  Husband. 

a  Woman  have  a  Leafe,  an  Eftate  by 

tent,  a  Wardiliip,  the  next  Avoidance 

1^  a  Church,  or  other  Chattel  real  -y  thefe 

\  \  not  devefted  out  of  her  into  her  Hdf- 

I  nd  by  Marriage  ,  hut  in  cafe  ilie  over- 

'e  him,  they  continue  to  her  as  before, 

Alienation'  or  Alteration  having  been 

ide  by  the  Husband ,  who  had  power 

difpoie  of  them  by  Gift  in  his  life-time, 

Dugh  not  by  his  Will :  yet  fuch  a  Wo-. 

an  in  her  Husband's  life-time  could  not 

or  for  thefe  things ,  without  her  Huf- 

md's  alfent,  make  an  Executor  or  Will  \ 

lit  fhe  dying  before  him,  they  would, 

y  the  operation  of  Law,  accrue  to  him. 

Vnd  here  then  obferve  a  Cafe,   though 

10 1  frequent,  yet  full  of  mifchief  when 

t  happens  :    Suppofe  that  a  Woman  in- 

iebted  a  thoufand  pounds ,'  and  having 

.eafes  and  moveable  Goods  to  the  value 

)f   three    thoufand   or    four    thoufand 

50unds ,  marrieth  with  J  5,    and  then 

dieth  before  the  Debt  be  recovered^  a^ 

.[.  g^inft 
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galnft  her  ;  in  this  cafe  the  Husband  ftiai 
have  and  go  away  with  all  this  value  < 
Dutinghet    his  Wife,  and  is  not  in  Law  liable  to  pa 
notafter^'  onc  peny  of  her  Debts,  becaufe  he  i 
neither  her  Executor  nor  Adminiftratoi 
What  the  Chmcery  could  doe,  or  rath6 
what  the  Lord  Chancellor  or  Lord  Keep 
er  would  doe,  in  this  cafe,  I  will  not  tak 
upon  me  to  fay  or  determine.     Anothe 
fort  or  kind  of  Goods,  or  rather  Interefts 
a  Woman  may  have,  viz,.  Debts  or  things 
ButtheHuf-  ^^  Adlion,  which,  as  the  former ,  are  no 
band  may     deveited  out  of  her  by  Marriage  into  he 
o^rSe^"*  Husband,  nor  yet  can  fhe  thereof  mabj 
them.         an  Executor  without  her  Husband's  aifent 
although  they  be  one  degree  farther  fron 
the  Husband  then  the  faid  Chattels  reals 
for  that  though  the  Husband  do  over-liv( 
the  Wife ,   he  ihill  not  be  intided   t( 
12H.7./.22.  them  as  to  the  former.    But  if  his  Wif^ 
SndSas'     niake  him  Executor,  aslliemay,  or  if  af- 
filed in  spi-  ter  her  death  he  take  Adminiftracion  oi 
al^ExlfuC  her  Goods  \  then,as  he  is  thereby  intitled 
to  his  Wife,  to  them ,  fo  is  he  liable  alio  to  pay  her 
ttnt'forf  Debts  out  of  the  fame,   wh:n  he  fliall 
raer  Huf-    bave  received  them- 
\tLtlT,       W^^y?  D^^o  thitaWamin-covertis^ 
Executrix  to  fome  other  perfon,  and  irr 
that  right  hath  Goods  moveable. ;    theft 
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enot  deveftedout  of  her,  becaufe  (lie 
th  them  not  meerly  to  her  own  ufe, 
It  as  reprefenting  the   perfon  of  ano- 
lei* :  But  whether  then  may  {he  with- 
K  her  Husband's  licence  or  affent,  Ik  re- 
Kdi  of  her  being  an  Executor ,   and  for 
ontinuation  of  this  Executorfliip ,  make 
xecutors ,  and  confequently  a  Will,  or 
ot  ?    Hereabout   hath  been  much  di- 
erfityof  opinion.     Some  Books  gene- 
ally  fpeak,  that  the  Wife  may  make  an 
ixecutor,  but  fpeak  nothing  of  the  Huf- 
)and's  affent ,  whether  neceffary  or  not. 
ilfewhere  we  find  it  mentioned  ,  that  if 
he  Husband  after  the  Wife's  death  coun-  39H.6'./.27, 
:ermand  (fome  Books,  falfe  printed,  fay 
command  )   the  provjng  of  his  Wife's 
Will,  then  it  lofeth  all  force,  or  becometh  |t5*?4!* 
void  5nd  of  no  value:  but  in  this  cafe  mems 21, 
is  no  mention  in   what  (hte  this  Wife 
ftood,  viz..  whether  ilie  were  Executor  or 
not,  no  not  fo  much  as  vvhether  fhe  had 
any  thing  in  A(^ion  ,  or  Chattel  real^  or 
not,  fo  as  nothing  in  particularity  catfbe  j2E,±,Ui, 
grounded  upon  that  Cafe.  But  there  are  vavaVoV 
exprefs  opinionsjthat  the  Husband's  affent  ^"^* 
is  abfolutely  neceffary  even  in  this  cafe, 
fo  as  vvithout  it  the  Wife's  making  an  Exe- 
cutor ihall  be  meerly  void,  and,  confe- 

quently, 
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qaently  ,  he  towhom  llie  was  Execute 
lliall  now  by  her  death  bedeadlntettat- 
And  of  this  opinion  was  Bahington ,  chi 

4H.6./.31.  Jultice,  in  the  beginning  0^  Henry  i\ 
lixth  his  time.  Yet  contrary  hereunil 
was  the  opinion  of  Fineux  chief  Juftic' 

i2H.7.24.b.  Ill  the  time  of  King  Henry  the  fevent; 
viz..  that  where  the  Wife  is  an  ExecutaJ 
ihe  mayalfo  make  a  Will  and  an  Execii" 
tor  without  any  confent  or  affent  of  h^i 
Husband.  And  to  thi's  opinion  doth  Ms 

ritj)evif,f,  fter  Perkins  ,  after  consideration  of  th 

^^*  Books  on  both  fides,  incline.    But  fom' 

uiU29Eiu  ^^^^^  ^•'7'  ^^'"^^  finceali  this,,  in  the  lai 
incgm,ba.'  Queen's  time  this  hath  been  contraril 
refolved^z/i^.  in  the  cafe  between  u^n 
drew  Ogne//l*h'mti^\  and  Under  hill  an 
Afflehy  Defendants  i  in  the  end  of  whic 
Cafe  it  is  in  exprefs  terms  faid  to  hat 
been  then  refolved,   that  a  Feme-cd 
vert  or  Married  Woman  could  not  makt 
an  Executor  without  the  confent  of  he. 
Husband.    To  this*l  anfwer,  that  thi 
Colcc/i&,4.  ^^^^  is  CO   be  conftrued  with  relatioi 
31. b.  a^  mAteriam  fdjeclam-f'^'ii:   to  the  mait- 

rer  and  point  in  queftion  and  und'e; 
confideration  ,  which  was  that  ftate  of  i 
Woman  whereof  we  have  before  fpo- 
ken,  viz,  one  having  things  in  A6lidn 

Debti 
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bts  or  Duties  co  her  belonsin^-,  as  there 
)arcicular  it  was  Anerages  of  Rent  due 
:he  Woman  before  Marriage.    As  for 
point  of  a  Woman  Executor  to  ano- 
r  perfon ,  it  was  never   in  that  Cafe 
kr  difceptation ,  no  nor  once  menti- 
ed  in  the  Debate  or  Arguments  there- 
in.    Now  confideving  the  very  form 
1  phrafe  of  Judgments  at  the  Common 
w,  which  are  thus ,  z//^.  Uea  confine- 
Hm  efiper  Curiam-,  (^c*    not,   Adjudh 
Jim  efiy  that  is.  It  isconfidered  by  the 
)urt ,  not  in  exprefle  terms  ,   that  It 
adjudged;  this,  I  fay,  vveli  obferved, 
s  to  me  it  feems  very  remarkable) 
ves  us  to  know,  that  no  more  is  adjudg- 
Ithen  is  confidered  of ,   the  Judgmerit 
jing  contained    and  clafped  up  in  the 
ord  Conftderatum  efi.   Wherefore  CmcQ 
^Ognell's  Cafe  the  point  of  a  Woman- 
)vert's  ability,  in  cafe  where  fhe  is  an 
xecutor,  to  make  a  Will  and  Execu- 
)r,  hath  not  been  conlidered  of,  (the 
yes,  tongues,  nor  thoughts  of  the  Judg- 
s  being  once  fet  upon  if,  )    it  can- 
ot  be  that  that  Point  is  there  refolved 
r  adjudged.     Befides ,   even  in   a  few 
/ords  exprefflng,  as  to  me  it  feems,  the 
eifon  of  that  refolutipn ,    it   appears 

not 
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not  to  have  been  the  Intent  of  the  juci  t 
es ,  that  the  fame  lliould  reach   or  <,  lo 
tend  to  this  Cafe  of  a  Woman-coVj  p 
Executor  :  for  it  is  added,  (as  the  n  i 
fon  of  the  Judgment,  in  my  conceivin  ;i 
that  the  Adminiftration  of  the  Wif  fj 
Goods  doth  of  right  belong  to  theHi^ 
band  ',  which  Amounts  to  this,  in  my  i  ^ 
derftanding,  viz.,  that  where  the  Wif  ij 
making  of  a  Will ,  and  confequently .  ^ 
.an Executor,  may  be  prejudicial  to  Ij 
Husband,  and  prevent  him  of  fome  bei 
fit  ov  advantage ,   or  tend  to  his  Ic 
and  difadvantage ,   there  it  lliall  not, 
available  or  efei^ual  without  his  afler, 
and    therefore  not  in  the  Cafe  of  { 
who,  having  D Ats  or  Duties  to  her  di 
would,  by  making  another  to  be  her  E^ 
cutor,  exclude  or  preclude  her  Husba 
from  that  benefit  which  to  him  llioi 
pertain  as  Adminiftrator  of  her  Goo' 
Now  as  for  the  Goods ,  Debts  or  Cro 
to  her  as  Executor  to  fome  other  pertai 
ing,  no  benefit  could  redound  to  the  H 
band  by  having  fuch  Adminiftration 
.  his  Wife's  Goods ,  for  thofe  iTiould  g 
and  be  to  the  next  of  kin  of  the  Wif< 
Teftator ,  taking  Adminiftration  de  hoi 
non  adminijlratis  ©f  him ,  if  (he  hive  i 

txec 
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cecutor  5  and  therefore  her  making  Exe- 
tor  as  touching  theCe  brings   no  hurt 
prejudice  to  her  Husband ,  and  fo  is 
It  of  the  reafon  oiOgnelC^  Cafe.  Since 
en  it  is  fo,  and  fmce  the  Lawfavoureth 
^Wills,  and  it  vvas  by  implication  pare  of 
is  Will  who  made  her  Executor,  that 
le  iliould  have  power  to  continue  his 
xecutorfhip,  by  making  another  to  fuc- 
ked therein  after  herdcceafe,    for  per- 
rmance  of  his  Will  \    why  fhould  the 
aw  give  to  the  Husband,  who  can  re- 
ive no  prejudice  thereby,  power  to  give 
ipediment  thereunto  ?  for  ,  Pruflra  efi 
milus  jotenHa'^  even  Reafon  it  lelf  frames 
id  awards  againft  him  in   this  Cafe  a 
.^are  impdit^  or  rather  a  Non  imfedit^ 
Tto  me  it  feems.     Wherefore  to  con- 
lude,  I  take  it  that  the  opinion  of  Fi- 
mx  is  good  Law  in  that  Point  of  a  Feme- 
:overt  Executor  ,  though  not  in  the  other 
^oint,where  fbe  onely  hathDebts  or  things 
nAaiontoherfelfdue:  for  therein  the 
aid  Refclution  in  Ognelh  Cafe,  grounded 
ipon  goodReafon,gives  me  fatista6lion  to 
liffer  from  Fin.  who,making  no  difference 
5etvveen  the  Cafes,  held  the  Husband's  af- 
fentneedlefs  in  both.  />oy?^o  then  that  the 
Wife  of  J  S,  having  Debts  due  to  her  felf, 
U  and 
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and  being  alfo  Executrix  to  J  D,  makei 
without  her  Husband's  affent  J  N  hq 
Executor,  and  dieth ;  vvhat  fhall  we  noi 
fay?    fliallvve  fay,  that  as  touching  th 
Goods  and  Credits  or  things  in  A6tion  t| 
her  as  Executrix  of  J  D  pertaining,  thi 
Will  ftands  good,  and  J  iV,  as  her  Exei  t 
cutor,  maypiove  it,  contrary  to  her  Hull 
band's  will  ?  and  that  as  to  the  Credits  u 
her  felf  in  her  own  right  pertaining  thj 
Will  is  void,  and  thereof  her  Husband  ma] 
take  Adminiftration  ?   Shall  flie  die  bot, 
teftate  and  inteftate ,    with  a  Will  an<i 
without  a  Will  ?  fnall  flie  have  both  ail 
Executor  and  Adminiftrator  ?  Why  noti 
to  feveral  purpofes,  as  well  as  where  an 
Executor  is  made  onely  for  one  particulai 
thing  or  one  place,  the  Teftator  may  elfc 
where  die  inteftate  /  And  fo  where  th< 
Executoriliip  is  divided,  as  before  is  fhew^ 
ed,  and  one  to  whom  part  is  committee 
will  prove  the  Will ,  but  the  other  tc 
whom  other  part  of  the  Executorship  u 
committed  will  not  take  it  upon  him  i  heri 
muft  needs  be  a  dying  for  part  teftate,andl 
for  part  intelhte. 

As  for  the  fecond  Point,  viz*  Wives  or 
Women-coverts  being  made  Executor)^' 
and  fo  having  the  office  of  Executorihipt 

piit' 
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It  upon  them  agaioftthek  Husbands  will-,  ,32;^.,. 
ere  hath  aifo  been  diverfitY  of  opini-  Fitz.  Exec* 
IS.    In  the  time  oi  King  Edvp,  l.  Brah.  "^* 
iftice  faith,  fhe  may  be  Executor  with- 
3  lit  her  Husband,  and  the  Adminiftration 
tl  lallbe  delivered  to  her  onely.    And  I 
link  he  meant  that  this  might  be  without 
leconfeatof  herHiisband,  or  whether  he 
ouldornot;  forfo  it  is  faid  in  the  time 
f  King  H^nry  the  feventh  to  be  the  Law  2^-7'i5'^- 
piritual :  and  indeed  in  Courns  Spiritual 
0  difference  is  made  between  Women 
larried  and  unmarried,  for  ought  I  can 
lid.     There  a  Wifefueth,  and  is  fued, 
lone  without  her  Husband;    he  inter- 
ieddleth  not,  nor  is  intermeddled  with- 
il,  touching  the  things  pertaining  to  his 
Vife.    But  at  the  Common  Law  it  is  0- 
faerwife ;  and  there ,  as  Brian  chief  Ju-  2  ff.  7. 15, 
Hce  faith,  a  Wife  without  the  affent  of 
ler  Husband  cannot  be  Executor  ,    he 
ncaning  thereby  that  the  Husband  may 
^ppofeand  hinder  it;  forfuch  a  one  may 
le  named  Executor  in  and  by  a  Will,  with- 
out the  knowledge  of  her  Husband.  Let  us 
iriien  fee  how  after  the  death  of  the  Tefta- 
tor  the  Husband  can  hinder  her  proving 
I  the  Will,  or  intermeddling  to  Admini- 
fter,  fince  it  may  be  a  matter  both  of  much 
U  2  rouble 
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trouble  and  danger  to  him  to  have  tl 
Executorfliip  fatten  upon  his  Wife^  ar 
confequently  upon  himfelf.    On  the  c 
ther  fide,  it  mav  be  a  benefit  and  advai 
tage  to  the  Husband;  and  therefore  v^' 
will  alfo  confider ,  whether  the  Husbar'  f 
may  ( though  his  Wife  would  refufe  )  a- 
fume  the  Executorfliip,  and  fatten  it  upe 
her.  The  Tettator  therefore  being  dead^ar 
fame  or  common  bruit  carrying  it  to  t\ " 
Ordinary,  that  the  Wife  of  J  5  is  mac' 
Executrix',  if  flie  come  not  in  gratis  or  vc! 
luntarily  to  prove  the  Will ,  Procefs  or 
Citation  is  to  be  fent  out  of  the  Spiritu; 
Court  againft  her,  to  enforce  her  comin 
in  to  take  on  her  the  Executorfliip.     sh 
coming  may  clearly,  as  well  as  any  othe 
perfon,  (  efpecially  if  her  Husband  concu 
with  her  therein  )  refufe  this  office,  trul 
and  charge,  fo  as  if  there  be  no  other  Exe 
cutor  named,  the  Ordinary  mutt  commi 
the  Adminittration.     If  flie  fliould  no 
come  and  appear,  flie  fliould  be  Excom^ 
municate,  as  I  take  it,  notwithttanding^ 
ny  allegation  or  intimation  by  her  Im 
band  of  his   unvvilJihgnefs  to  have  h# 
take  upon  her  the  Executorfliip.  But  fup)-, 
pofe  flie  doth  come  into  Court ,.  and  ^i^ 
fers  her  felf  ready  to  take  the  Executory 
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ip  Upon  her  j    and  on  the  other  fide 
IX  Husband  exprefieth  his  dif-affent  there- 
ito,  praying  that  ilae  may  not  have  the 
scecution  of  the  Will  to  her  committed  : 
hat  will  then  be  done  ?  This,  I  confefs, 
er tains  to  another  Learning ,  and  not  to 
lat  oi  ourProfeffion.    But  forafmuch  as 
find,  that  in  the   Courts  Spiritual  a 
ife  ftands  in  the  fame  plight  and  ftate 
s  a  Woman  fole ,  tht  Husband  not  in- 
lermeddled  vvithall  in  the  affairs  of  the 
ife;  therefore  do  I  conceive,  that  in 
hat  Court  the  Husband's  refufall  will  not 
e  of  force  to  hinder  the  committing  of 
he  Executorfliip  to  the  Wife  not  refu- 
ing ;  at  leatt  if  there  come  not  a  Prohibi- 
tion to  ftay  the  Spiritual  Court's  fuch  pro- 
ceeding. But  whether  a  Prohibition  be  in 
fuch  a  cafe  to  be  granted  or  not,  as  I  find 
norefolution  inmyBooks,  fo  will  I  not 
take  upon  me  to  refolve.  This  ftands  clear 
in  the  Rules  of  the  Law  of  £«^/^»f/,that  the  5?  ^*  ^•3^ 
Wife  is  under  the  Husband's  power,&  can-  gJi,^^  ^'^' 
not  contradifl  him  in  pleading  and  doing 
other  a6ls,  even  touching  her  own  Free- 
hold:  nay, fhe  cannot  take  Lands  nor  Goods  27H.8,24, 
by  Gift  or  Conveyance  without  her  Huf- 
band*s  affent,as  the  Law  hath  been,and,for 
ought  I  know,  is  taken.  But  if  once^the 
U  3  Will 
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will  be  proved,and  the  execution  thereo 
committed  to  the  Wife,,  though  againft  he  ^ 
Husband*s  mind  and  confent ,   I  think  i 
will  ftandfinn.   and  the  Husband  arj»^ 
Wife  being  aSref  fued,  cannot  fay  thfi 
fliewas  never  Executrix.     And  1  doub'^ 
whether  the  Wife  .  adminiftring  vvithot'l' 
the  Husband's  privity  and  ^f[Qnt^  althoug  ^^ 
the  Will  be  not  proved  ,  do  not  conclud' ^' 
her  Husband  as  well  as  her  fejf  from  fay  '- 
ing  after  in  any  Suit  againll  them ,  tha'C 
fhe  neither  was  Bcecutor,  nor  did  evefi 
adminifter  as  Executor.   Yet  perhaps  thi' 
Adminiftration  by  the  Wife  againft  hej 
II  H.6.4.     ^^^sfand's  mind  will  (as  againft  him)  be  aj 
Thei^iea'is,  ^  void  acl ;  elfe  cannot  I  fee  how  Brian  i 
Femetdor  ^^^Jnion  before  cited.t;/^.  that  the  Wif( 
did  not  ad-    Ihali  not  be  an  Executor  with  oat  or  a- 
wuhou?      g^infther  Husband's  mind  ,  tan  be  Law. 
ipeakingof  On  the  other  fide  y  if  the  Husband  of 
£id?^'      Woman,  named  Executor,  would  have  hi_ 
^     '         Wife  to  take  upon  her  the  execution  of  thq 
Will,  and  to  prove  the  fame,  but  (he  will: 
55H.6.51.    not  aitent  thereunto,  (wifhirg,  perhaps^ 

adminifter,   hcr  kindred  by  a  Wiiy  of  Adnliniilration, 

S^^^^?or  ^^'^  ^^  her  oWn  Husband  by  her  Execu- 

his  Wife,      toilhip,  ns  fometimes  Wives  accord  not 

Weil  With  their  Husbands  .  )  m  this  cafe  I 

think 
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fcetnk  the  Court  Spiritual  will  not  faften 
linfile  Executorfnip  upon  the  Wife  againft     , 
fctlr  will.    But   dato  that  the  Husband, 
id  ijough  the  Will  be  not  proved,  doth  Ad- 
inifte  r  as  in  the  Wife's  right,but  againft 
r  mind  and  will  ^  ihall  ftie  be  now  here- 
bound  and  concluded ,  fo  as  after  iLe 
nnot  decline  or  avoid  the  Executor  fhip  ? 
nd  furely  I  think ,  that  during  her  Huf- 
and's  life  Ihe  ftands  concluded  at  the 
ommon  Law,  for  that  there  ftie  (hall  not. 
le  nor  can  be  fued  alone  as  Exec,  and  then 
(li|eing  fued  with  him,  flie  muft  joyn  in  Plea 
ith  him,w;c.  that  fhe  neither  was  Execu- 
or  nor  adminiftred  as  Executor  j  and  then 
his  ad  of  her  Husband's  given  in  evidence 
rtrill,  as  I  take  it,  caufe  that  the  Verdi<^  be 
found  againft  her  :  not  fo  after  her  Huf- 
band's  death j  then  {h&  may  refufe,as  the  L«  ^S'^'^^^^^ 
Dyer  faith,  and  citeth  as  refolved.   Thefe  is  cited 
things  I  thought  good  to  offer  to  confide-  |^^/"^;"^' 
ration,  and  fo  leave  them  without  refolu-  buu  '^    ' 
tion.  Difference  perhaps  may  be  where  a 
Woman  fo  made  Executor  taketh  a  Huf- 
band  after  the  Teftator's  death,  before  ei- 
ther proving  or  refufing  to  prove  the  WjII, 
and  where  ihe  is  made  Executor  duvins  the 
Coverture^- as  there  h  cafe  of  a  difcenc  of 
har  Land  to  the  Heir  of  a  Diffeifor  j  for 
U  4  when 


2^6  the  office  af 

when  there  is  upon  her  fuch  a  ftate  of  Efclk' 
.     6tion,  ftie,  marrying  before  her  Refolutiilc 
on  or  determination,  doth  upon  the  matap 
cer  deliver  it  into  the  Husband's  hands  P 
not  fo where itfirft findeth and falleth up! 
on  her  in  the  ttate  of  Coverture.    If  th«L 
Husband  were  indebted  to  the  Tellatoi 
this  making  of  the  Wife  Executor  is,  as'| 
take  it,  a  Releafe  in  Law,  as  vvell  as  if  fl* 
were  the  Debtor  :  but  if  after  the  Teftsw 
tor's  death  ilie  do  marry  fuch  aDebtor^  ji 
is  a  Devaftation.  Ji 

The  third  Point. 

To^'chingthe  Adminiflration  or  ExecatM 
of  the  Office  of  an  Executor  hy  a  F  cms- 
covert  and  her  Hush  and, 

m 

^ /\7"E  wi^l  "0^'V  come  to  admit  the 
^  ^  Execution  of  the  Will  afTumed  by 
concurrent  confent  of  Husband  and  Wife, 
and  the  Will  proved  with  both  their  li- 
kings in  the  Wife's  name  *,  and  examine 
what  acts  the  Wife  of  her  felfis  able  to 
doe,  and  what  her  Husband  without  her. 

It  hath  be^n  conceived  by  many  oF  old, 
and  by  fomeoflate,  that  if  a  Feme-covert 
or  married  V/oman  Executrix  releafe  a 

Deb; 
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;ebt  of  her  Teftator,  or  give  away  the 
oods  which  fhe  hath  as  Executor,  or  de-  see i8f/.6. 
^er  a  Legacy  bequeathed,  it  was  firm  and  tiT^Xtz 
od  *,  and  on  the  other  (ide,that  her  Haf-  ftaiibe,that 
nd's  Gift  or  Releafe  was  of  no  value,  for  if  admh^f 
at  the  Adminiftration  or  Execution  of  ftred  5  and 
e  Will  is  committed  to  the  Wife  onely;  Hjh^Jiy: 
nd  fome  have  gone  fo  far  as  to  fay,  that  /«^,  never 
e  mayfueor  be  fued  without  her  H^f-  SrS"^ 
md,(  in  the  Courts  of  Common  Law,  I  band. 
ean^for  in  the  SpiritualCoart  itis  tme^the 
usband  is  not  joyned  with  the  Wife  in 
lit.  )  But  the  Law  is  doubtlefs  in  all  tfiofe 
ints  contrary,as  not  onely  fome  opinion 
fowasofoldjz;/^,.  m  the  time  ofH.  7. 
t  alfo  hath  been  in  the  late  Queen's  time 
folved  :  for  othei'Wife,if  the  Wife's  Gift 
Releafe  lliould  ftand  good,her  a6):  might 
ceedingly  endammage  her  Husband,and 
ake  his    Goods  liable  to  the  Credi- 
3rs,  the  Teflator's  Rate  being  wafted  by 
he  Gifts  or  Releafes  of  his  Wife.  Where- 
ore  It  was  held  in  the  faid  late  Cafe ,  that 
inlefs  due  payment  were  made  to  fuch 
/Vomen-covert  Executors,  their  Releafes 
)r  Acquittances  be  void,  and  fo  alfo  their 
jifts  and  Grants:  yea,it  was  then  held,that  35  u.^.i^^, 
he  Husband  of  the  Wife  Executrix  may 
»ive  goods,or  make  Releafes  of  Debt.at  his 

pleafure. 
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plcafure.But  doubtlefs  by  Marriage  neitl 
are  the  Goods  (though  perfonal)  which  t 
Wife  hath  as  Executor  devefted  out  of  h( 
and  fettled  in  her  Husband ,  as  her  ov 
Goods  are;  nor,if  fhe  die,{hall  they  accri 
to  the  Husband,  if  no  alteration  were 
the  Property ,  but  fhall  go  to  her  Ex 
cutor,  or  to  the  next  of  kin,  being  A^ 
miniftrator  of  her  Teftator,  if  (he  have  i 
Executor :  and  fo  was  it  held  in  the  fii; 
year  of  Qiieen  Mary*    Yea  ,  thou« 
for  any  other  Goods  which  the  Wife  h^ 
in  her  own  right  before  marrying,  tt 
Husband  alone  ,    without  naming  i\\ 
Wife,  may  maintain  an  A£tionof  Trer 
pafs:  yet  touching  fuch  Goods  as  the  Wil 
hath  as  Executor ,  the  A6lion  muft  b 
brought  m  the  names  of  the  Husband  an 
Wife,  to  the  end  that  the  Dammagej 
thereby  recovered  may  accrue  to  her  i 
jn.^i  Eh  in  Executor  in  lieu  of  the  Goods.    So  alf 
thrHusband  ^'^^  the  Replevin  for  thofe  Goods  be  j 
be  to  avow,  both  their  names.    But  although  the  Hi. 
thTrlghrof"  t>ancil>ethas  named  with  the  Wite ,  y| 
his  Wife,     principally  is  it  the  Suit  of  theWitej 
AdmSa-  ^"^  therefore  in  fuch  A6lions,  or  in  Del 
tor.  Mnn-   by  Husband  and  Wife,  llie  being  Execfl 
D^r  >^'*  tor,  if  it  come  to  Triall  by  Jury,  the  Hul 
//rr his ca^.  band  being  an  Alien,   yet   toll  he  nol 

hate 
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lei  eTriall  fer  medietatenflingu<e^  or  a/ie^ 
enaruw)  that  is,  by  half  Aliens  ,  ^,in 
er  cafes  where  an  Alien  is  party  to  a 
t  is  to  be  had.    And  where  to  a  Wife 
de  Executor   power  is  given  to  fell 
nd  of  the  Teftator's ,  fhe  may  fell  to 
own  Husband,  as  was  refolved  in  the 
e  of  K.  Henry  the  feventh,  where  the 
offees(it  being  Land  fettled  in  ufe)vvere  i®  w.7»2o» 
bmirted  to  the  Fleet ,  for  that  they 
)uld  not  execute  anEftatetothe  Huf-  , 

nd  according  to  the  Wife's  State.    But 
this  I  much  mavveJ^  fince  the  Law  in-  ^^^r^f^ 
ids  the  Wife  fo  under  the  Husband*s  cuiwvi'a 
mmand  and  fubje6tion ,   that  it  holds  J^^j^q^j,"*^ 
)t  her  difpofition  of  Land  toh.-m  by  Will  other,  but 
£e,  nor  therefore  of  force  ^    and  how  "°"°^*^"* 
lall  this  then  be  conceived  to  be  but  a 
artial  Sale?    Yet  volenti  nonfit  in]Hria^  Fennerjuft. 
id  he  that  will  put  fuch  power  into  the  ^fclly'h. 
ands  of  a  Woman  under  Covertufe,  doth  ^  34  ^*  %• 
)  a  manner  fubjecl  It  voluntarily  to  the  !^[,^'i5/ no 
fusband's  vvill.  And  it  hath  been  held  by  prejudice  to 

bme,  that  even  an  Infant's  or  Feme-co- ti'^oodr'^ 
ert's  Conveyance  i-n  fuch  cafe  of  neceflTi- 
y  fliouldftand  firm  and  unavoidable,  be- 
aufeof  ^e  Condition  exprefs  or  impli- 
ed, that  the  State  fhould  be  void  if  no 
uch  Conveyance  m.ade. 

CHAP. 
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ToHchingln^ants^  ani  their  making  of 
ingmade  ExecHtors. 


il 
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Eing  now  to  confider  of  difabili 
by  Age,  for  want  of  years  in  perfc 
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making  or  being  made  Executors  ; 

•     "      -    us  firft  take  view  of  the  feveral  Ages 

men  and  women,  to  feveral  purpofes  m  ^'^ 
terial  in  the  Law,  Judgment ,  and  R' 
fped.     And  firft,  touching  a  Wom,ae 

5$  H.6.4i.b.  Wang  ford  in  Henry  the  fixth  his  tic 
fhews,  and  other  Books  approve,  th( 
fhe  hath  fix  feveral  Ages  refpe£lcdinari 

1.  by  the  Law.  As  firft,  the  Ag^  of  7  yean 
for  her  Father  to  have  Aid  of  hisTenan 

2.  to  marry  her.  Next,  nine  years,t6  defers 
Dower,  that  is,  that  in  cafe  fhe  be  of  th; 
Age  at  the  time  of  her  Husband's  dead 
ihe  lliall  be  endowed  :  but  not  if  flie  b 
any  thing  under  thofe  years  j  the  Lan 
being  Phyfically  informed  ,  that  a  Wo' 
man  at  thofe  years  may  conceive  a  chilli 
hilt  not  under  them.  But  of  fomewhi 
different  opinion  was,as  it  feems,the  Par 

?8  E/iz.  C.7.  li^rnent  in  the  late  Queen's  time,  when  i 
was  mide  Felony  to  have  unlawfall  carna 
knowledge  of  any  Woman-child  under  tt| 
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\  often  years,  it  being  then  conceiv 
I  think,  that  no  fucn  eould  confe 
e  Age  of  12  years  is  a  Woman's  tim" 
affenting  or  difaffenting  to  Marriage^ 
more  tender  years  had.  For  fo  it  ap-^ 
ars  by  divers  Books  ;   although  Mr. 
ttleton  have  here  no  dittin6^ion  between 
lie  and  female.   The  age  of  14  years  is      4, 
Roman's  time  to  be  in  Wavd{hip,or  not; 
as  if  flie  be  any  thing  abovathofe  years 
the  time  of  her  Anceftor's  death,  flie 
capeth  Wardfhip.    TheAge  of  fixteen      ^, 
iars  is  her  time  of  coming  out  of  Ward- 
dp,  being  once  fallen  under  it :  for  al- 
lough  had  {he  been  full  fourteen  ,  fhe 
id  efcaped  it  j  yet  not  fo  being  at  the 
me  of  her  Anceftor's  death,  her  Ward- 
up  lafteth  till  fixteen  years,  except  the 
ord  fhali  fooner  marry  her.  And  laftly,     6* 
le  full  Age  of  a  Woman,  whereby  fhe  is 
labled  firmly  and  unavoidably  to  make 
jvants  or  Conveyances^is  21  years,as  well    .  - 
IS  for  the  Male  i  before  which  time,  be  it 
hat  (lie  being  fole  make  a  Feoffment  or  o- 
:her  Conveyance,or  being  married  alien  her 
Land  by  Fine,  and  her  Husband  of  full  age 
)oyn  with  her,yet  is  it  infirm  and  avoidable. 

Now  of  the  Male,  or  Man  ,  the  firft      i. 
Age  material,  and  fettledly  refolved  on, 

is 
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is  twelve  years  5  for  at  that  time  e$  ilo 
"  Male  is  at  the  Leet,  to  fvvear  his  Fidel;|  J. 
to  the  King.  This  Women  doe  not,  aii  h 
therefore  are  they  never  faid  to  be  on  iS 
lawed,buttobe  waved,  becaufe  they  hai  Jl 
not  this  admittance  into  the  Law  whii  fc 
Males  have.  This  hath  been,  as  I  thin  « 
the  ground  of  th.u  fpeech,  that  Women  4I  ^' 
iawlefs  CreatHres.  '  k 

2#         The  fecond  Age  of  Males  is  14  year  k 
accounted  by  the  Law  the  Age  of  Difcrr^  ^ 
tion  efpecially  material  to  two  purpofesi 
t/i*.     Firft,  that  if  one  under  that  A| 
commit  an  ad  amounting  to  Felony,  yn 
is  he  to  ftand  free  from  the  Attainder  an 
Punilliment  incident  to  a  Felon.     R^ 
gularly  it  is  thus,  but,  Non  sfirtgtilaqm^ 
fall.   One  of  much  lefs  years  ,   havin 
attained  ripenefs  of  Difcretion  and  dii 
cerning,  (hall  incur  the  like  Attainde 
as  one  of  full  age':    as  was  refolved  ii 
|ii;7./.i.5.  the  time  of  King  Henry  the  feventfei 
touching  an  Infiant  but  of  the  ageof  niai 
years,   who  having  killed  another  B 
of  the  like  Age  with  his  knife ,  and  th 
hiding  the  flain  Boy,    and  excufing  t 
bloud  found  upon  him  by  faying  tha)' 
his  nofe  had  bled  •   it  was  held  by  thi 
Judges,  that  he  was  to  be  hanged  as  a 

Felony 
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on,  his  fuch  Non-age  notvvitbftand- 
.  The  other  point,  touching  which 
;  Age  of  fourteen  years  is  efoecially 
cerial ,  is  touching  an  Heir  of  Lands 
d  by  Socage :  for  in  cafe  fuch  Heir  be 
ler  that  Age,  he  is  to  be  in  Ward  to  the 
(t  kin ;  but  if  he  be  of  that  Age,  he  is 
:  to  be  in  Ward  at  all,  for  that  the  Law 
Igeth  him  to  be  of  Difcretion  at  thofc 
ars :  ^nd  therefore  a  Gardian  in  So- 
!;e  being  in  effe6t  but  a  Bailiff  ac- 
antable ,  he  hath  no  need  of  fuch  an 
e,  other  then  fuch  as  himfelf  ftiall 
ufe. 

The  third  Age  in  and  touching  Males  J. 
iterial  is  fifteen  years  :  for  every  Lord 
a  Manner ,  or  one  having  Free-hol- 
rs  in  Socage  or  by  Knight's  Service, 
len  his  eldeft  Son  eometh  to  that  age, 
z,,  fifteen  years ,  is  to  have  of  them 
id  for  the  making  of  him  a  Knight,  to- 
ards  which  every  one  holding  by  a 
bole  Knight's  Fee  is  to  pay  twenty 
lillings,  and  fo  ratably  for  more,  more, 
jd  lefs,  lefs  ;  and  each  holding  twen- 
f  pound  Land  in  Socage  is  to  pay  the 
ke  fum ,  and  fo  ratably  for  more  or 
*fs. 

The  fourth  Age  of  Males  is  the  full     4* 

age 
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age  of  21  years,  which  makethhim  fre; 
from  Wardihip ,  having  Lands  held  bj 
Knight's  fer vice  defcended  unto  him  5  ai>' 
alio  makes  him  able  to  alien  Lands  0' 
Goods,makes  firm  his  Bonds,Statutes5Re^ 
cognizances  5  &c.  For  although  at  four  ^ 
teen  the  Lavv  judge  him  of  Difcretion,  ye' 
doch  it  not  hold  hiin  fully  ripe  till  one  and 
twenty. 

The  laft  Age  of  Males  refpedted  by  tfa' 
Lavv  is  feventy  years :  at  which  time  She-' 
vifFs  are  to  fovbear  to  impannel  them  ii 
Juries ;  and  in  cafe  they  do  not,  fuel 
old  man  may  have  a  Writ  to  the  Sheriflf 
grounded  upon  the  Statute  for  that  pur 
pofe  made  in  the  time  of  K.  Ed)v.  1 .  com^ 
manding  fuch  SherifiF  to  forbear  the  im 
pannellmgof  him,  and  he  may  have  ar 
Ad  ion  to  recover  Dammages  upon  tha 
Statute.  This  is  called  by  moil  a  Writo] 
Dotage-^  a  word,  perhaps,  anciently  taker' 
In  a  good  and  favourable  fenfe ,  fro  doh 
atatis,  viz.  a  Gift ,  Priviledge  or  Ex- 
emption allowed  to  Age  in  favour  there- 
of, and. as  a  benefit.  Having  thus  b) 
Way  of  ingredient  or  introduction  taker 
view  of  thefe  feveral  Ages,  let  us  now  fee 
wherein  and  how  Age  is  material  toucb- 
them  wha  are  to  make  or  to  be 

made 
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Ijiade  Executors,  and  what  Age  is  required 
bereabout.  Mailer  P^r^iwi  faith,,  that  one 
f  four  years  old  may  make  a  Will ,  and 
dnfequently  Executors  j    and  his  reafon  ^^"'(^^  /•  _, 

,     "      ,     -^      ^  I     •  97.  No  good 

Sjbecauie  the  Executors  being  to  account  rearon,toc 
efore  the  Ordinary,   it   cannot  be  in-  ""t/^^^i^j 
ended  bat  that  the  Goods  fhall  be  dif-  Account, 
ributed  for  the  good  of  his  Soul.    He  ^f/^^^^^     - 
peaks  a^  if  he  Oiiely  made  an  Executor  by  child's  di- 
isWill,  but  did  not  bequeath  anything,  J-f^^^^^"- 
utJefc  all  to  the  Executor's  Conscience       ^"^^^* 
nd  Difcretion ;  which  is  not  udial,  chough 
ieafible,  as  before  1  have  iLevVed,  or 
aid  at  leaft.   But  admit  it  were  To,  md 
10  Bequeft  at  all  contained  in  the  Will ; 
yet  (ince  at  that  Age  an  Infant  hath  no 
Difcretion  to  ele(B:  a  fit  perfon  to  diftribute 
bis  Goods,  Money  and  other  things ,  no 
iior  to  make  continuation  of  an  Executor-  .> 

fiiip  to  another  ,  to  whom  perfiaps  the  - 
Infant  was  Executor  ^  I  cannot  fee  that  his 
Will  fhould  be  of  any  force :  but  if  he  be 
pf  the  age  of  14  years,  beingthe  Age  of 
tlifcretion  in  the  Judgment  of  Law ,  then 
1  lliould  bold  him  able  to  make  a  Will, 
although  yet  he  be, an  Infant  till  21  years, 
and  can  make  no  Gift  of  Land  nor  Goods 
which  (hall  be  of  force.  And  Bahington 
Chief  Jufticc,  to  other  purpofe ,■  makes  qu,6.fA'. 

X:  like 
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like  diftinction  between  an  Infant  of  fuel  \ 
tender  years ,  and  one  come  to  the  yeanj  i, 
ofDifcretion.So  alfo,  as  before  we  {hev\^  ai 
ed,  is  it  in  the  cafe  of  Felony.     And  thai 
way  alfo  founds  that  vvhich  Hanck  fays  ir 

2H.4.22.  Henry  xho,  fourth  bis  time,  t;/;^.  that  ar 
Infant  of  18  years  old  may  be  a  Diffeii 
for  ;  as  implying,  that  his  years  may  befci 
tender,  that,  as  Candifh  faith  of  an  Infartt 

40  Ei.  544.  in  Edivard  the  third  his  time  ,  he  is  not  tc 
be  intended  able  to  know  or  difcern  be-; 
tween  good  and  evil :  methinks  therefore; 
be  lliould  be  at  the  leaft  of  the  age  of 
Difcretion,  viz>.  14  years,  who  fliould  be 
able  to  make  a  Willj,  and  confequently  an 
Executor.  And  the  Cuftom  for  an  Infant 
of  fifteen  years  old  to  bequeath  by  Will 
hath,  as  to  me  it  feems ,  affinity  with  this 
Opinion,  though  there  the  Cafe  was  of 

57  H.  6. 5.   L^nd  in  a  Borough  devifable  by  Cuftom. 

jj^  g       And  thatway  refledleth  the  Cafe  in  the; 

f.^olel      time  of  King  Henry  the  fixth,  where  itj 
was  faid^  that  an  Infant  under  fifteen  years^ 
of  age  fhould  not  wage  his  Law ,  viz,,^ 
take  an  Oath  to  acquit  himfelf  of  a  Debt, 
orexcufe  his  Default  in  an  A6lion  real. 
And  farther  reafon  of  this  Opinion  wilt 
anfe  out  of  the  confiderationof  an  Infant 
made  an  Executor, 

Now 
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No\^  touching  an  Infant  made  Ekccu- 
)r,  hovv  young  foevcr  he  be^tbe  making  of 
tm  To  is  not  void  ;  b.it  yet  the  Executi- 
jiiofthe  Will,  which  is  the  performance 
*  the  office  of  Executor  ,  lliall  not  be 
)miTiitted  to  him  till  he  come  to  the 
^e  of  feventeen  yeats ,'  by  the  Law  Spi-' 
Ijtual,  and  till  then  (for  that  he  is  not 
)le  CO  doe  the  part  oFan  Executor,)  Ad- 
linillration  is  to  be  committed  to  fome 
ther :  yet  if  it  be  a  Woman  Infant  who  ^o.  nb,<^: 

I  fo  made  Executrix,  in^  cafe  (lie  be  mar-  "  *  ^^*  ^' 
ied  to  a  man  of  feventeen  yeai'S  old  or 

nore ,  now  is  it  as  if  flie  wereof  that  agS," 
ndher  Husband  lliill  have  the  Execution 
)f  theWilU  and  if  Adffliniftration  were. 
)efore  committer  duving  the  Minority  of 
the  Woman,  it  (Tiall  now  ceafe,  as  is  faid 

II  Prince's  C^[Q.  Yet  I  do  a  IktlQ  marvel  ^^  41  «^ 
It  thefe  Opinions,  confidering  that  theie  "^^  ^'''''' 
:hings  are  managed    in    the     Spiritual 
Court,  and  by  that  Law,  and  it  inter- 
meddles   not  with  the  Husband  in  the 
Wife's  Cafe :  novv  by  that  Law,  and  not 

our  Common  Law,  comes  in  this  limit  of 
17  years.  And  I  have  f^en  it  other- 
wife  reported  in  and^  touching  the  h& 
Point. 

Farth:t  touching  Infants  Executoi's ,,. 
X  2'  and 
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^   ,.     and  under  the  age  of  feventeen  years* 
But  pay-      IS  to  be  noced,  viz.*  that  fucn  an  onei  j, 

b^^made\^o    "^^  ^^^^  ^^  ^"^  Exccutor  to  affent  to  a  Lei  j 
the  Execu-    gacy ,  fo  as  it  may  by  virtue  thereof  fet 
T^u^'^tr^  tie  in  the  Legatee.  Alfo  if  Adminiftrati 

to  the  Ad-      .       ,         1      •    ^    ^     I    » #  •  .       *■ 

miniftrator.  On  be  Q^nw^  fuch  Mmority  committee,  j, 
^f.I5  t^-ie  ^Yith  fpecial  words  of  Reftraint  or  limi 

£,t,  tn  com,  t:  i  •     •      i  i  /• 

fc.  Rep.67.  tation,  viz,*  that  it  is  done  to  the  ufe  oj 
S'ig.^*  profit  of  the  Infant-Executor ,  then  m 
Sale  of  Leafe  or  Goods,  or  affent  to  Le 
Co.  /iK6.  gacy,  by  fuch  Adminiftrator ,  will  bind  01 
f}U  ($7f-,  p^^^  i^j^j^.g  j^g  Infant-Executory  but  other- 
wife,  perhaps,  if  the  Adminiftration  du-; 
ring  rhe  Minority  be  committed  general- 
ly. And  iftheTeftator  himfelf,  making  an 
Infant  Executor,doth  alfo  appoint  another 
to  bz  his  Executor  during  his  Nonage,ex^ 
prefling  it  to  be  onely  for  the  benefit  and 
behoof  of  the  Infant-Executor;  I  doubt 
whether  this  temporary  Executor  ftandi 
a-ny  whit  regained  from  what  pertains, 
to  the  power  of  an  abfolute  Executor :  for 
there  may  be,  pevhaps,djf&icnce  bctvveen 
him  to  whom  the  Owner  of  the  Good^ 
commits  the  government  of  them ,  though 
but  for  a  time  and  in  fpecial  manner,  and 
an  Adminiftrator  fo  fpecially  made  by 
the  Ordinary,  another  being  prefcntly 
by  the  will  of  the  Owner  or  Teftator  to 

have 
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Lve  the  Adminiftration,  in  whom  for  a 
|me  legal  defeat  is  found.  But  now  Jet 
pafs  over  this  age  of  feventeen ,  and 
)n{ider  of  the  Infant  between  that  time  . 
|f  his  being  admitted  to  take  upon  him 
le  Executor ll^ip ,  and  his  accomplifh- 
lent  of  his  full  Age  of  one  and  twenty; 
•irft,  then,  fuppofe  that  he  doth  releafe  a 
>ebtduetohis  Teftator;  whether  iliall 
[his  be  good  to  bind  him,  and  to  difcharge 
fhe  Debtor,  as  well  as  if  the  Executor  had 
)eenoffull  Age,  he  now  having  proved 
the  Will ,  and  being  by  the  Law  Spiritual 
ipproved  an  able  Executor  ?  And  this 
^oint  coming  in  queftion  in  Ruffet^  Cafe  ^'  *  ^^'^ 
lin  the  late  Queen's  time  ,  confideration 
I  was  had  of  divers  good  Reafons  for  en- 
abling of  this  Releafe ;  as  that  an  Exe- 
cutor reprefents  the  pevfon  of  his  Tefta- 
tor,  and  in  his  right  and  power  doth  thefe 
ads,  and  not  in  his  own  ,  and  therefore 
his  Infancy,  which  is  a  ttate  or  condition 
of  his  own  natural  pevfon ,  {hall  no  more 
difable  him  then  it  doth  the  King  ,  a 
Mayor,  or  other  Head  of  a  Corporation,  ig  h.^.r?, 
Alfo  divers  Books  were  found  to  run  that  45. 21  e. 
way,  as  well  in  the  cafe  of  an  Infant,  as  '^*^*' 
of  a  Feme-covert,  But  upon  great 
deliberation  in  the  ICingt  Bench,  and 
X  3;  upon 


^ 
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upon  conference  had  with  the  Lord  Anr\ 
d^rfon^  Manmody  and  other  Juftices,  it] 
was  refolved  and  adjudged,  that  the  Re- 
leafe  of  an  Infant  Executor,  without  pay- 
ment of  the  Debt  and  Duty  ^  would  not 
bind  or  bar  him.  i ,  For  -  that  if  it  fhould, 
it  vyould  be  a  Wafting  or  devafting  of  the 
Goods  ofhisTeftatov,and  fo  would  charge 
his  own  Goods.  2.  It  would  be  a  wrongs 
vyhich  an  Infant  could  not  doe  by  his  Re- 
leafe,  3.  It  was  no  purfliit  nor  perfor- 
mance of  the  office  or  duty  of  anExecutor- 
but  the  contrary.  And  upon  this  Judg- 
ment a  Writ  of  Error  was  brought  m  the 
Exchequer-Chamber  ,  where  it  was  a- 
greedbyali,  that  the  Releafe  was  not  ef- 
fe6tual  nor  binding)  fo  as  this  Point  novv 
bad  the  Refolution  of  all  the  Judges  of  1 
£nglmd.  But  It  was  agreed,  that  if  pay- 
ment or  fatisf^dion  had  been  made,  then 
the  Infant-Executor  might  have  made  a 
good  Acquittance  and  Difchavge  ?  and  in- 
deed, Payment  it  fell,  if  proved,  brings 
Difcharge  enough,  except  in  the  cafe  of  a 
fingle  BiIL  Note,  that  the  principal  Cafe 
adjudged  was  not  a  Releafe  of  any  Debt 
or  Duty  by  Specialty,  but  of  Trefpafs  in 
'  converfion  of  Goods  found  or  taken  in  .the 
Teftator's  life-nme.     Butfofio  that  this 

Infant 
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Infant  had  affented  to  a  Legacy,  whether 
will  this  bind  him  or  not  ?   For  in  the 
'Cz[coiRiiJfei  it  is  faid  ,   that  all  things 
which  an  Infant  doth  according  to   the 
Office  and  duty  of  an  Executor  will  ftand 
firm  i  now  it  is  part  of  his  Office  to  pay 
and  execute  Legacies.  Yet  (ince  this  zA 
j  amounts  to  a  Vaftation  or  wafting  of  the 
Teftator's  Goods  as  well  as  the  other ,  in 
cafe  there  remain  not  Goods  fufficient  for 
payment  of  the  Debts,  and  confequently     . 
here,  as  well  as  in  the  other  Cafe,  the  In- 
fant's own  Goods  would  become  liable  to 
his  Teftator's  Debts  i  I  doubt ,  and  in- 
cline, that  it  is  not,  nor  can  ftand  effedu- 
al :  for  except  in  the  other  we  admit  a 
want,  or  poffibility  of  want ,  of  AfetJ  ok 
Goods,  the  Releafe  could  neither  hurt  the 
-  Infant  himfeIf,nor  do  wrong  to  any  other  ^ 
and  that  admitted,  this  cafe  is  of  like  pre- 
judice. Yet  ifthefe^^/mftiouldbe  void,  . 
fo  alfo  would  be  bis  payment  of  Legacies : 
and  how  then  were  he  an  able  Executor  at 
the  age  of  feventeen  years,  to  fue  and  to 
be  fued  for  Debts  and  Legacies  ?     And 
if  upon  Suit  it  cannot  be   (hewed  that 
Debts  will  take  up  all,  or  difable  the  pay- 
ment, then,  haply  ,  he  may  be  forced  to. 
pay.    Q^iere^  notwithftanding ,  whether 
,        X  4,  thefe 
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thefe  ails  (  though  voluntary  )  ftand  nql 
good  upon  Bsne  effe-,  or  conditionally,  vM 
j£ there  be  befides  Goods  fufficient,  c^r.  d 
that  elfe  the  non-aged  Executor  may  havJ 
an  Kdi  ion  of  Accompt  for  the  mony  by  hinl 
paid  to  the  Legatee,  and  alfo  avoid  his  Afl 
fent^where  that  is  onely  needful. But  doubt-) 
lefs,  neither  the  Aflent  of  fuch  Executojj 
before  his  age  of  17 ,  nor  any  payment  ol 
a  Debt  to  him,  could  be  good  ,  although! 
fuch  a6ls  to  or  by  another  Executor  before' 
the  proving  of  the  Will  would  ftand  firm 
and  good ;  for  this  Infant  wants  not  onely 
provingjbut  alfo  ability  to  prove,his  Tefta- , 
tor's  Will ;  yea,  the  Will  ftands  fufpend- 
ed,  and  the  Tcftator  as  it  vyere  inteftate, 
whilft  the  Adminiftration  iknds  in  force,* 
fo  as  during  that  tim^e  nothing  can  be  done  \ 
by  any  as  Executor:  and  therefore  there  is 
great  difference  between  the  Cafes.  What  I 
5f  payment  of  a  Legacy  be  made  to  an  In- 
fant, cah  he  make  a  fufficient  Acquittance? 
This^I  cohfefs^is  befides  the  Point  in  hand; 
yet  becaufe  it  concerns  Infants  and  Exe- 
cutors,(though  not  InranE-Executors)it  is 
not  arnifs  here  to  caft  fome  thoughts  and. 
words  upon  the  Point,  for  that  it  many  ^ 
times  perplexeth  both  Exec.and  Legatees. 
Firft,  therefore  jin  cafe  the  Infant  be  of  the' 

years 
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years:  of  Difcvetion^t'/^,  14, 1  hold  it  clear,     --^— - 
thic  any  Payment  to  him  made  will  ftand 
^ood,  for  that  the  Law  at  that  age  holds 
him  able  to  govern  and  manage  his  own 
Lands  held  inSocage^and  confequentlyto 
receive  the  Rents  thereof:  wherefore, whe- 
ther he  who  makes  fuch  payment  have  any  -^^^^^  ^^ 
Acquittance  or  not^if  he  have  proof  of  the  Receipts, 
paymentjhe  is  well  enough  acquitted  from  quUun^eL 
any  fecond  payment ;  and  if  without  pay- 
ment he  get  an  Acquittance ,  it  will  not 
fuffice,  the  Infancy  of  him  who  makes  the 
Acquittance  confidered.   Befides,  if  the 
Acquittance  be ,  as  moft  ufually  they  are, 
but  figned  onely  with  the  name  of  the 
maker,  and  not  fealed,  it  is  onely  an  evi- 
dence ov  proof  of  payment,and  no  pleada- 
ble Acquittance,becaufe  no  Deed  *,  fo  as  it 
i  nothing  differs  from  proof  by  Witneffes, 
I  fave  that  it  is  not  mortal,  as  they.  But  now 
i  if  the  Infant  be  under  the  years  of  Difcre- 
tion,what  fhal  we  fay  to  a  payment  to  him, 
fpecially  if  he  be  but  3  or  4  years  old,  or 
thereabout  ?  Here  I  think  caution  is  to  be 
ufed  by  the  Exec,  generally^  and  the  furett 
!  way  is,if  he  fear  to  keep  it  in  any  refpec^s, 
to  pay  it  into  the  Court  where  itisreco-^ 
verable,  viz.  where  the  Will  was  proved: 
yet  the  Cafe  fo  may  be ,  as   that  this 

pay. 


payment  may  not  be  at  all  fafe  for  the  j 
Executor.  As  put  the  cafe  that  he  entred^ 
into  Bond  or  Statute,  to  pay  all  Legacies 
by  fucfa  a  day  to  the  fever al  Legatees  j 
here,  I  think,  the  payment  into  the  Court 
i^^^te.       Spiritual  fufficeth  not ,  for  that  muft  make 
the  Receit  to  be  with  fome  Charge,  which 
is  in  fome  kind  an  Abatement :   there  I 
think  therefore,  legally  to  fecure  the  Exe- 
cutor 5  the  payment  muft  be  to  or  in  the 
prefence  of  the  Guardian,  becaufe  of  No-^ 
TitmQyvlz.  him  or  her  who  hath  (though 
not  as  Guardian  in  refpedl  of  Lands)  the 
Cuftody  or  education  of  the  Infant ;  for 
otherwife,  to  pay  it  into  the  hands  of  fucb 
a  tender  Infant,  feparate  from  any  Gover- 
nour  or  Guardian,  were  to  expofe  it  to 
lofs,  both  for  that  he  is  not  able  to  count 
the  fum,  and  for  that  he ,  yet  not  being 
come  to  difcerning  years,  were  like,  with 
nAfofs  Cock,  to  part   with  Pearls  or 
Coin  for  Plums  and  Trifles  of  no  value. 
But  in  cafe  no  Bond  nor  other  collateral 
Penalty  lie  upon  the  Executor,  or  in  cafe 
the  Bond  or  Statute  be  onely  to  perform 
'    the  Will  generally  ,  which  nothing  alters 
the  courfe  of  payment  which  by  the  Will 
the  Law  laies  upon  Executors^  then  is  not 
the  E:iecutor  put  to  any  fuch  payment, 

nor 
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>ior  need  pay  without  demand  and  Ac- 
quittance, as  in  cafe  of  payment  upon  a 
ingle  Bill^  or  of  Rent-feck,  where  no  Dif- 
Itrefscan  be  taken /nor  other  Penalty  in- 
curred. Yet  in  that  cafe,if  Demand  be,and 
Acquittance  ready  to  be  given  ^  let  the 
lExecuror  take  heed,in  cafe  he  be  bound  to 
iperformance  ,  that  he  fiand  not  upon  the 
jinvalidity  of  the  Acquittance  in  refpe6l  of 
Nonage  •,  for,  as  I  have  faid  ,  proof  by 
Witnefles  may  fupply  a  nullity  of  Acquit- 
tance, and  much  more  the  Weaknefs  or 
Imbecillity  :  payment  according  to  the 
Teftator's  appointment  being  the  matter 
which  acquitteth  the  payer ,  and  this  the 
Executor  may  have  teftified  under  the 
hands  of  divers  Witneffes  exprelTIng  cir- 
ciimftances,fp  as  all  dying,he  may  continue 
fafe  from  fecond  paymeiic  as  well  as  if 
an  Acquittance  hcid,the  WitnefTes  where- 
unto  are  fubjeft  to  mortality  as  well  as 
the  other.  But  herein  Courts  of  Equity  do 
often  interpofe  helpfully  for  them  who 
feek  not  evafion  from  payment,  butonely 
fecurity  in  paying.  And  of  Infant-Execu-* 
tors,  and,  by  occalion  thereof,  of  Infancy 
in  Legators  or  Legatees,  thus  much. 

CHAP. 
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CHAP.    XIX. 

Of  Legacies*    . 


Lthougb  thefe  be  not  vecoverable 
at  and  by  the  Common  Law ,  but 
moft  nattivally  at  and  by  the  Law  Ecde- 
fiaftical  5  yet  by  Suits  in  Courts  of  Equity, 
as  the  Chancery  and  Court  of  Requeflsy 
they  are  often  obtained ,  and  of  many 
things  touching  them  the  Common  Law 
taketh  notice ,  and  hath  manifold  occafi- 
ons  fo  to  doe.  We  will  therefore  confider 
thereabout  thefe  parts  or  Points ,  fome 
whereof  have  been  in  part  before  touch- 
ed upon  other  occafions. 

I*  Whether  any  Legacy  in  certain  ,  and 

lying  in  prender,  may  be  taken  or  had, 
without  the  Executor's  affent,  by  the  Le- 
gatee, or  him  to  whom  it  is  bequeathed. 

2.  When  an  Executor  can  orfafely  may 

pay,  deliver,  or  afl'ent  to  a  Legacy. 

5.  Whether  one  Executor  alone  may  doe 

it'^  and  what  if  the  Executor  be  an  Infant, 
or  Woman-covert. 

4*  What  fhall  amount  to  an  Affent  of  the 

Execu- 
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Executor,  and  what  to  Difaffent  or  Dif- 
,  ablement  of  affent. 

How  a  Leafe  or  Chattel  real  may  be     5^ 
given  to  one  for  a  time  ,  with  remainder 
to  another ,  how  not. 

Where  an  Affenc  to  the  firft,  or  one      6. 
I  part  of  the  Bequeft,-  ihall  imply  or  amount 
to  an  Affent  for  the  refidue. 

Of  the  manner  of  Affents,  and  therein      7, 
of  AfTents  conditional. 

What  manner  of  Intereft  he  in  the  Re-      8. 
mainder  of  a  Leafe  after  the  death  of  an- 
other hath  during  the  life  of  that  other; 
and  whether  he  may  difpofe  of  it  during 
that  time,  and  how. 

Whether  this  Remainder  can  be  defeat-      9. 
ed  by  any  ad  of  the  Devjfee  for  life,  or  by 
the  death  of  him  in  Remainder  firft. 

By  what  ad^s  or  accidents  a  Legacy      10. 
may  be  forfeited  or  loft  1  and  therein  of 
Revocation,  death  before,  &c. 

Whether  the  Executor's  Affent  fhall      li. 
h^ave relation  to  the  Teftator's  death ,  and  iftheEKec. 
ftiall  make  good  a  Grant  before  made  by  s'^^e?  «<>^ 

♦U^  T  another,  th« 

the  Legatee.  Legatee 

As  for  the  firft,  we  have  before  (hewed  ^\^5°^/S^ 
the  Affent  of  the  Executor  to  be  neceffa-  conJ^on 
ry  before  any  Legacy  can  be  had,  for  that  Jaw,  ptr 
Debts  arefirft  to  be  payd,&:  that  the  Exec,  57  hI^.jo. 
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h  to  look  to  at  His  peril.  Bat  hsreto  ad(fel 
a  little  out  of  M.  Sivmborne,^  le^raed  Ci-' 
vilian,  who  faith,  that  in  cafe  any  Good^ 
be  in  the  hands  or  cuftody  of  J  6',  and  th- 
Ovnerdoth  beqaeith'  them  to' him ,  then 
may  he  keep  or  retain  them  againft  the 
mil  of  the  Executor,  fo  as  there  be  other 
fafticient  Goods  in  the  hands  of  the  Exe- 
cutor for  payment  0 F  all  Debts :  but  though 
thus  (  as  It  feems )  it  would  (bnd  in  the 
EccleliaiHcal  Law ,  yet  for  that  no  Pro- 
perty is  transferred  to  the  Legatee  with- 
out the  Executor's  aflent^therefore^doubt- 
lefs,  the  Executor  may  at  the  Common 
Law  recover  the  thing  Withheld, or  Pam- 
mages  to  the  value,  againft  the  Legatee 
detaining  it.  Another  Cafe  there  is 
wherein,  as  the  learned  Civilian  fiith,  the 
legatee  may  take  to  him  thi  thing  be- 
queathed lying  in  prender  ,  viz,.  Horfey 
other  Beafl:,or  piece  of  Plate^  or  other  like- 
thing  known,  and  in  being  v  and  that  is,' 
where  the  Tettator  doth  exprefly  fo  ap- 
point by  his  Will.But  herein,doubtlefs,the 
Common  Law,  at  and  by  which  Debts  are 
recoverable  againft  Executors,  will  oppofe 
the  Law  Spiritual  :  for  elfe  by  fuch  ap- 
pointment the  Teftator  might  caufe  all  his 
Goods  to  be  taken  by  Legatees^  and  that 

none 
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lone  lliould  remain  to  pay  Debts.  Yet  if 
:here  be  other  Goods  befides  fufficient  for 
payment  of  Debts  5  then  indeed  I  fee  not 
low  the  Executor  can  hinder  fuch  taking, 
vithout  violating  his  Oath  taken  fou  per- 
•orm.ance  of  the  Will.   If  any  fay,  that 
t  is  alfo  a  breach  of  Oath  in  the  other 
:afe  j  I  fay,  he  obferveth  not  that  there 
:hat  claufe  in  the  Will,  being  againlt  the 
Lavv,  is  void,  and,  confequently,  there  is 
I  Nullity  upon  it,  and  it  is  as  if  no  fucli 
:hing  were  in  the  Will ,  and  fo  the  Oath 
ixtends  not  to  it.  And  as  a  Chattel  lliall 
lot  be  transferred  to  a  Stranger  without 
the  Executor's  aifent^  fo  if  the  Devife 
)e  to  the  Executor  himfelf  till  he  ele£t 
Co  take  a  Legatee ,  it  fhall  b-e  to  him  as 
Executor,  as  appears  by  the  ftrain  and 
Argument  of  two  Cafes  in  Ploved,  Com- 
ment,  and  more  lately  in  the  Kings 
Bench ,    the   Point  being  divers  dayes 
irgued,  was  at  laft  fo  refolved  by  three 
Judges  againfi:  one.     And  the  reafon  of 
Cokf  at  the  Bar  was  very  good  ,    for  Eik^ngZf^ 
here  the  Executor  fuftains  tvvo  perfons,  varamourSi 
viz..  an  Executor  and  Legatee ,   and  fo  fZmil  & 
all  one  as  where  the  Bequeft  is  to  another  '■>  simmesc^Ce^- 
tor,  (^anao  am  )tira.  concnrrmt  tn  una  ah  but 
ferfona^  aqnm  eft  ut  fi  ejfm  in  diverfis*  ^"^^^  ^^ 

As  ^^^^^  ' 
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As  for  the  fecond  Point ,  it  may  h  w 
thefe  two  parts  :  Firil,  when  the  Execu- 
tor is  able  to  give  fuch  aflent  to  a  Lega- 
"cy;   and  fecondly,  vVhen  he  may  doe  ii 
21  E/.  Dyer  \vith  fafety.  As  for  thefirfl,  he  is  able  be- 
^^^'  fore  Probate  of  the  Will  to  affent  unto  the 

Execution  of  a  Legacy ,  as  elfewhere  is 
fhewed,  and  that  although  he  be  not  o' 
full  age  of  one  and  twenty  years :  but  il 
he  be  under  feventeen  years,  fo  as  h 
is  not  able  to  take  upon  him  the  office  oi 
an  Executor,  and  therefore  Adminiftran' 
tion  is  during  that  time  to  be  committed 
to  fome  other ;  hei-e  his  Aflent  is  not  ol 
force  or  effedtual ,  as  we  find,  in  Prince'^ 
todi,%4,'i^.  Cafe  5  to  have  been  held  in  the  Cafe  ol 
Pigot  and  G a/coin.  As  for  the  fecond  part 
till  all  Debts  be  payd,  the  Executor  ma) 
not  fafely  confent  to  put  the  Legatee  into 
tbe  Leafe  or  Chattel  devifed  ^  no  more 
then  he  may  pay  money  bequeathed  ,  ii 
there  be  not  fufficient  alfo  to  pay  ali 
Debts.  Of  thefe thinss  more  isfaidelfe 
where.  Yet  becaufe  the  Reader,or  he  thai 
deiires  direction  in  thefe  Points,  will  look 
for  them  under  this  Title ,  J  thought 
not  good  here  to  be  altogether  (ilent  touch- 
ing them. 

A^  for  the  third  Pointy  viz*  Whether 

the 


' 
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he  Af&ht  of  one  Executor^  where  there 
_jem4hy,befufliGient^  I  fee  not  how  to  ^^^•7-5'  i^ 
Joubt'i'fince  any  one  Executor  may  s,ivQ  be\o?ne  of 
ivvayiny  Goods  of  the  Teftator's,  or  re-  theExecu- 
eafe  ar^y  Debts  due  to  him  5   thetefore  take^twUh- 
mach  moie  afTent ;    which  is  no  more  or  out  aOent  of 
greater  work,  in  effeiil ,  then  an  Attcarn-  nlons^^etlf 
ment  of  oneLeflee  upon  a  Grant  of  a  Re-  aDebt,his 
jveriiont.   And  if  there  want  to  pay  Debts-,  may^LTeai?. 
ihs  ondy  who  affented  lliall  anfwer  for  it  ^'^^f'YJi 
Icf  Ms  own  Goods ,  and  not  his  Cbmpa-  where  but 
'  nionSi  -  But  if  this  Executor  be  either  un-  oneof  the . 

J         I    ,  r'  /^  •  I        Executors  .♦ 

deritne'-age  of  feventeen  years^  or  under  during  Non- 
Coverture,  viz,^  a  Woman  married,fuch  is  fjf^ht^^f-f  ^ 
not '  able  to  give  a  good  Aflent  to  bind  o^nhetonck 
jtheiothers,  no  nor  themfelves ,  for  then  ^t^^y^;' 
itberiby  the  Infantmight  draw  a  Debt  up-  Rot,  87,  in 
;on'iiimfelf,  and  the  Wife  upon  herHuf-  ^^•''^^•c. 
-band)  by  affenting  to  oir  paying  of  a  Lega- 
-cy, there  not  being  fuflicierit  Goods  to  pay 
all  Debts.Bat  the  Husband's  AfTent  is  fut- 
ficient  where  the  Wife  is  Executor;  for 
iiis  act,  whom  fhe  hath  chofen  to  be  her 
Mead,  may  prejudice  as  vvell  her  as  him- 
felf  ^  yea,  though  (he.  were  within  Age5yet 
he  beings  of  full  Age,  bis  AfTent  vvill  ttand 
good.    But  if  he  or  another  Executor  in 
his  own  right  be  above  17  years  of  age, 
or  elfe  under  21 ,  I  doubt  whether  now 
y  his 
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his  Aflent  will  be  (lifficient,  at  leaft  excep^| 
the  cafe  be  put,  that  there  be  JJfefs  (uffid-t 

im.iKi!^ik  «,^^J  which  perhaps  there  may  be  material. 

ExecutoV      though  not  w  the  Other.  See  more  hereol 

ftil?^^  ^^^^  ^"  ^^^  Title  of  Women-covert  and 
raid  the  0-' '  Infanfs  Executors, 

tet^  k°^ttr  ^^  ^^ ^^^ fourthPoint :  firft, theremaj 
her  death,  be  an  Affcnt  and  Ele£^  ion  implied  as  well 
tudl\^  ^^  ^^P^^^s :  for  if  in  the  Devife  Or  BequcC 
«ook  aUju  the  Legatee  be  appointed  to  doe  fomc  z& 
dyKf"'  ^^  ^  refpeaof  the  Legacy,  and  the  Exe- 
ftate,  yet  cutor  doth  acccpt  the  performance  there- 
Uht£"  ^j  ^^is  amounteth  to  an  AlTent.  So  if  the 
ThisAf.  19  Devife  be  to  an  Executor  for  the  Edu- 
^L's^jLi.  cation  offome  Children^  which  hedotf 
i7»^.  321. One  accordingly  educate,  this  makes  an  Ele- 
Spattof  ^ion  to  have  the  thing  by  way  of  Lega- 
Ws  Goods  to  cy,  and  not  as  Executor,  as  appears 
wh'om  the  ^7  ^^^  Cafe  of  Paramour  and  Tard/ey^ 
Icco^Ia  ^'^"^^  •  5^3-  S^  ^^  ^"  Horfe  be  bequeath- 
forTh^V  ed  ,  and  one, offering  to  buy  him  of  the 
Sedfor^  Executor  himfelf ,  he  diredteth  him  tc 
that^fura'in  go^  and  buy  theHorfeof  the  Legatee,  oi 
lid' me"nt"^  if  the  Exccutor  himfeif  offer  money  to 
^oTdI  the  Legatee  for  the  Horfe^  this  implieth 
"^rEri/ha  ^"  Affentthatit  iliould  be  the  Legatee's 
r.  w'bTre  '  by  the  Will:  and  fo  was  it  held  in  the  Cafc 
fheTxecu*^  between  Lo»  and  Carter^  where  the  De- 
tor  himrdf.  vifee  of  a  Term  did  grant  it  to  the  Ex^ 

cutor  $ 
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aitbvipnB  tiis  Acceptance  of  a  Grant  froiii 

im  waff  hdd  to  imply  the  Executor's  Af- 

■en^vtfaaeitiboul4t>efeto  grant.   But  I 

ec  i3of  vVell  boV7  th^  fhoidd_  be  Law 

|which  in  the  iatter  part  df  the  L;  Dyer  i$ 

founds fj/i4.*  Where  aX^fmvvasdevifedto 

J  Sy  and  he  w^s-mzdt  Executor^nd  afcec 

rite;  death  of  the  Telfetof  entered  and  oc^ 

cupied  the  Lands  a  v\fcotef  year  without 

.proving  rfie  Willi>that  this  vvas  an  Ele^^ion 

td  have  it  as  rJcvite^^nd-  not  as  Executor. 

For,  fiifft^  bad  go6d  ^ight  to  the  Term  as 

Ixecutpsd  before  iPr(J>atc ,  and  fo  might 

['Clearly  in  that  right  iiave  taken  the  Pro- 

j  fits,  although  it  hacf'iibt*  been  devifed  er 

I  becjueathed  to  hi(«-,  atiflrthat  before  any 

b  Will  prosed.  Secondlfylte  could  Jiot  by 

fight  have  it  as  Leg^eey  without  Affent  of 

fcimfdM'or  fortie  othef  as  Executor.  Therd-  rr4j  iuzi , 

fore  tbis' general;  Acceptation  can  deter-  J£hebyv^ii 

tninisi  no  Eieftion,as  elfevvhere  is  held.  As  tJjf^hU^ 

foi^EJdf^ffem  or  Difablemeht  to  affent:  As  ^^iff"" 

ff  the  iBxecutor  do  oncexieclare  his  Affent  LegSw/  * 

that  the  Legatee  fliali  bavd  his  Legacy,  he 

. iiiay tbeti^ieirirttditortake it ,  notwith- 

Ihnding  dre  Bxeeutop's  Counicerrnand  or 

iffetocationofttisAffehtiftcr;,  fof  on  the 

othet  fide;  I  tftinkiif  he  fully  and  expreB- 

iy  deny  tb$it  tire  fiegacir  fliali^ake  cffexSt, 

^         *  Y  2  '  b^ 
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he  cannot  after  ixtake  a  good  Affemi 
thereumo,  for  that  Election  oncemacfcjfs 
miift^ftand  peremptc«:y  ^  be  it  Rcfufd  tc 
affent,  or  Affent;  Yet  jg^/er/ofthis,  for 
that  the  Refufaltoaffem  may  be:  checked 
by  Sentence  or  Decree  in   the  Spiritual 
Court  or  Court  of  Equity,  andfoanAf- 
fent  be  inforc^d.  But  if  the  power  of 
Affenting  be  legally  loft  by  the  means  ar 
forefaid,z^/t.diftbled,  I  fee  not  hoiv^any^ 
legal  Jntereft  can  be  transferred  by  that 
compelled  Alfem ,  howfoever  decreed. 
And  what  is  faidof  a  iLegacy  bequeathed 
Ixerator     ^<^,^"o^her ,  the  iime  may  be  uoderftood 
takeaoew    in'cafewhere  thtflequeft  is  to  the' Execu- 
Affcnt  after  -^^^  himfelf,  and  hc  maies  fais  Election  to 
is  void.       have  it  as  Legatee,  or  as  Executor; -iBfit 
VarmU^'^'  if  wh^re  an  Hotfe  is  bequeathed  ta!^ii  the 
Cafe.  19  js/.  Execiitor  after  theTeftator's  death  doth 
i-Py.  559-     ride  the  Horfe,  or  ufe  him  in  the  Coach 
|[^1  or  in  the  Plough ,  I  do  not  take  this  to 

J*',.  beany'fuch  Divorcement  to  the' Exccu- 

",--3vi>J   tionof  theLegacy,  as  that  the  Bcectntor 
:  cannot  after  affent  to  the  Legatee'slhaving 
-  thereof,  no  moie  {^though  it  be  fomevvbjit 
•.more)  then  vVhere a7Drinking*cup is  be- 
queathed ,  and  ther Executor  .after  the 
Teftator'si  death  doth  ufc;  it  todrinJc in : 
nay,if  a  Lcafe  of  Land  be  bequeathed  to  Jy 

and 
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\vA  the  Executor  contirmeth  the  Depa- 
lliiring  o£,the  Teftator's  Cattel  theieinj 
/et  is  not  this  any  Difagreemenc  to  the 
Execution  of  the  Legacy  .But  if  thi^  Leafe- 
land  werekt  out  by  theTeftator  from  year 
to  year  ,    and  the  Executor  difchargeth 
ithe  Tenant ,  and  taketh  it  into  his  hands 
kt  the  year's  end  \  this  I  conceive  to  be  a 
Dif-aflent  to  the  Legacy :  and  fo  alfo  per- 
haps may  his  taking  or  diftraining  for  a- 
ly  Rent  thereupon  due  after  theTeftator's 
death.  Yet  am  I  not  refolute  that  theDif- 
affent  is  fo  peremptory  and  unchangeable 
as  the  Affent,  remembnng  the  Cafe  inK.  **^•^•^^• 
Henry  tlie  eighth  his  time,  where  a  Term 
^eing  granted  by  a  Leffee  conditionally, 
b  as  the  Aifent  of  the  Lefl^or  could  be  had 
|)yfuchaday;  though  theLeffor'sAlTent 
jwere  at  one  time  denied,  yet  might  it  be 
jyielded  at  another  ,.Xo  as  it  were  at  any 
Itime  before  the  day.   But  yet  there  it.  was 
held,  that  if  no  time  of  Affent  were  limi- 
ted, then  one  exprefs  Denial  or  refufal 
would  be  peremptory ,  fo  as  the  Refufal 
were  expreffed  to  the  party  to  whom  the 
Affentwasto  be  given;  otherwife,  if  itDy.559.Af. 
were  but  in  fpeech  to  or  amongft  Stran-  ter  choice 
gers.   This  and  the  former  Cafe  19  Eliz..  °S7,^,X' 
give  the  beft  light  to  this  Point  that  on. 
Y  5  I  re- 
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I  «;iteflrf)er.  Now  for  Difabfementitc! 
'  affent,  it  was  heid  in  the  fotementioniiiii 
cafe  of  Liw  Jtt^^  Datterj  tte  vvbere  \ 
Tefd  ii  bequ€(athe4t6  A^  ?nd  after  thti 
Teftator's  death  ehe  Executor  takes  a  new 
Leafe  of  the  fame  Land  for  mpr?  yeats  ir 
pofleflfidn^  or  tO  begin  prefently  5  novi 
by  this  Avas  the  Term  left  by  the  Teftato 
fuirrendered  and  :di:oWned ,  fo  as  it  conk 
not  pafs  to  i*^  by  theExecujtor'$  Affeiii 
after.-   .'    ■  ■ 

A^  to  l!he  fifth  Point,  vi^.  In  whl 
manner  a  Leafe  fof  years  or  other  ChattC' 
real  m.iy  be  bequeathed  to  one  for  a  timCi 
vvjth  Remainder  to  another  ♦  it  bati 
been  heretofore  miicb  dpibted  ,  when 
Leafe  for  years  was  bequeathed  to  on< 
for  life  ,  or  for  fo  many  years  as  h 
fhould  live,  whether  the  limiting  of 
Remainder  thereof  after  his  decea^  wen 
rf  any  validity  in  Law  or  nor.  And  thii 
Doubt  had  this  ground  :  Any  State  fot 
life  in  the  judgment  of  Law  is  greater 
then  any  Term  lor  years :  therefore  wher 
a  Termer'  hath  by  his  Will  given  his 
.  Term  or  his  Houfe  or  Land  which  be  fc 
holdeth  for  years  to  one  tor  life,  or  for  fc 
many  years  as  be  iliall  live  ;  this  Tef^atoi 
and  Devifor  hath  not  in  the  judgment  oj 
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f  he  Lvfi  any  £(iare  remaining  in  him  > 
nd  therefore  it  was  thought  very  hard 
br  him  to  give  or  limit  a  Remainder  to 
mother.    But  after  many  arguings  and 
Uebatings,  it  was  in  the  late  Queen's  fj^^^^' 
ume  refolved,  that  fuch  a  Remainder  was 
|ood ;  and  that  if  the  firft  Devifee  died 
before  thv  Term  expired,  that  then  he  to 
vhom  the  Remainder  was  limited  might 
jnter  and  enjoy  the  refidue  of  the  Term, 
/Vs  for  the  giving  of  part  of  the  years 
to  one,  and  the  refidue  to  the  other  5 
vi^,.  if  the  Term  being  twenty  years,  the 
LefTee  bequeathed  ten   thereof  to  his 
Wife,  and  the  Remainder  to  his  Daugh- 
ter J  of  this  no  doubt  ever  was  but  that 
it  was  good :  for  that  after  the  firft  State 
[limited,  there  remained  a  farther  Term, 
Iviz^Acn  years  more,in  the  Devifor,\yherc- 
lof  he  had  power  todifpofe ;  whereas  in 
|the  other  Cafe,  after  the  Term  limited 
I  to  one  for  life,  there  remained  but  a  pof- 
Ifibility  that  this  life  (hould  not  take  up 
the  whole  Term.    But  now ,  put  we  the 
cafe  a  third  way  ,  vi:^,  that  the  Termor 
devifetb  or    bcqueatheth   the    thing  in 
Leafe  to  one  Child  in  tail,  vvith  Remain- 
der to  another,  and  dietb ,  and  the  firft 
eptretb  and  dieth  without  iifuev   now 
T  4  vyh^e- 
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\yhether  fliall  the  next,  in  RemaWac  ot^ 
the  Bxecutov  of  ,him  (0  dying  have  ti 
Term  rejfidue?  And  jchj;s  Cafe  came  in  ques^ 
ftion  ^nd  was  adjudged  about  the.mid^' 
die  of  King  John. bis  Reign  in  the  £Arfibir-'l 
qmr  :  for  there,  Mafter  Hamond  iolding  | 
"   byLeafe  forryears  from  the  Crown,  the 
Manor  of  A  ken  in  Kent^  devifed  ,the  fa  trie 
by  his  Will  to  4kvander  Hammdy .  his  el- 
deft  Son^and  thefieirs-malesof  his  bpdy^ 
with  Remainder  to  Rcil^^h  Hamond^^noX\:v^t 
Son,  in  like  manner,  and  the  like  Remain- 
der-to Thomas  Hamond-,  and  made  the  f^id' 
Both  Alex.  Alexander  Executor,  who  after  his  Fa-». 
Kd^h  vwe   ^h^^'s  deceafe  tl^dizd  to  take  as  Legatee, 
Executors;    and  after  Ralfh  Hammd  died,leaving  Iflue 
roakes*no     ^^^^5  ^^'^^  making  his  Wife  Executrix  : 
difference,    ^'exander-)  not  having  Iffue  male,  grant- 
ed thfj  whole  Tenm  by  Deed  to  B  andC 
fot  the  behoof  of  himXelf  and  his  Wife 
during  their  lives ,  and  after  to  the  ufe  of 
his  yonngeft  Daughter,  whom  Si\Rohen 
hsvokenor  married.  Then  Alexander  dying 
vvithout  Ifliiemale,  the  Wife  and  Execu- 
trix of  Ra/ph  Hamond  entred,    claiming 
the  Term,  and  being  kept  out,  lealed  a 
Leafe  ;    whereupon  an  Eyci.  firwa  wa^ 
brought,  and  a  Jury  appearjrg  at  the  Bai?. 
ip-the  ,Exche(^''€r-i  found  a  fpecjal  Verr 
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'  1161  in  eflFeft  nt  fujra.  And  in  argument 
pf  this  Cafe,  firftthe  main  Queftion  was, 
■  hether  the  Gafe  were  all  one  in  Law 
ith  the  fovmer,  where  a  Term  was  devi- 
ed  to  one  for  life,    with  Remainder  over, 
p.as  by  the  death  ot*  Alexander  Hamond 
ivithout  Iflue  male  the  Term  fhould  goc 
;to  the  next  in  Remainder,  as  in  the  other 
Cafe,  by  the  death  of  the  Devifee  for  life, 
dying  within  the  Term,  it   iliould  doe. 
And  on  the  Plaintiff's  part  it  was  urged 
to  be  all  one ,  fo  that  by  virtue  of  the 
Bequefts  fufra ,  Alexander  had  an  Elf  ate 
to  him  and  his  Executors  onely  fo  long 
as  there  iliould  be  Heirs-males  of  his  bo- 
dy ;    and  he  dying  without  fuch  Iflue, 
the  Term  remained  to  the  Executors  of 
Ralfh ,  who  K^d  the  Remainder  in  like 
manner,  and  left  Iflue male,  which  ftill  li- 
ved, &  fo  that  State  o^Ra/fh  yet  had  conti- 
nuance. For  it  vvas  admitted  by  iht  Coun- 
fel  on  tbit  fide  ,  that  the  Term  could  not 
goe  to  the  IfTue  male  of  Ra/fh  according 
to  the  vvo^ds  and  intent  ( f  the  Will,  fince 
it  was  impoffible  to  make  2  Term  to  de- 
fcend   without  an    A61:  of  Parliament. 
This  therefore  they  faid  the  Law  fhould 
work ,  which  was  neareft  to  the  intent^ 
V/^.  that  after  A/ex^nder's  death  it  ftould 
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goe  firfl:  to  his  Executors  and  Adigngj 
io  long  as  Iffue  male  of  his  body  docli 
continue  5   and  for  want  of  fuch  Iffue  j 
then  to  Raifby  his  Executors  and  Aflignsjj 
fo  long  as  his  Iflue  male  fliould  laft :   and  I 
therefore  in  this  cafe ,  the  Iffue  male  of 
AlexaHdey  failing,  the  Executor  of  Ralfhf 
whofe  Iffue  male  faileth  not ,  fhould  ir^. 
pjrth^  Term ;  and  fo  Judgment  ought  to 
be  given  for  the  Plaintiff  being  Leffee 
of  that  Executor.    On  the  other  fide  it 
was  faid  by  the  Defendant's  Counfcl,  that 
diis  Cafe  differeth  much  from  the  other 
Cafe,  where  the  Term  or  Land  held  by 
Leafe  is  given  but  for  life  to  the  firftf 
with  Remainder  to  another  j  which  CafCj 
as  having  been  often  refolved,  vvas  clear- 
ly admitted  to  be  good  Law ;   for  in  that 
Cafe  the  intent  of  theTeftator  might  and 
did  takeeffe^.     But  in  this  Cafe,  if  the// 
Land  fhould  goe  to  the  Executors  and 
AfTigns  of  Ralph  Hamond^   it  muft  goe 
againft  the  intent  of  the  Teftator,  whofe 
mind  and  will  was,  as  it  appears  by  his 
word ,  that  it  iliould  goe  onely  to  the 
Iffue  male  of  one  Son  after  another,  and 
not  to  any  Executors.    Now  then ,  frnce 
this  intent  was  fo  contrary  to  the  rules 
of  Law ,  that  it  could  not  take  effect, 

thjere-. 
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lerefore  itmuftbevoid,  and  fo  all  the 
ords  of  Heirs-mule  ftanding  void ,  th^ 
iyiU  is  to  be  conftrued  as  a  fole  and  ab- 
ioKite  Gift  and  Bequeft  to  the  faid  A^ex. 
md  confequently  the  Term  muft  goe  to 
his  Executors  and  Afligqs,  And  for  this  ^^I^^"lr!\ 
Point,  refemblance  was  piade  to  a  Cafe  JSHofbord 
■refolved  in  the  King's  Bench  ;  where  ^;^|f*'| 
a  Leafe  vyas  made  by  Indenture  to  A^  andrr?^^  * 
Hdend.  to  A^  B  and  C  for  their  lives  :  E^^adjud^, 
now  becaufe  B  and  C  could  take  nothing, 
it  was  refolved  that  A  (hould  not  have  it 
for  their  lives ,  but  for  his  own  onely. 
This  Cafe  was  faid  to  come  very  clofe  in 
reafon  tothe  Cafe  in  quellion  :  For  as; 
here  the  intent  of  the  Leafe  was  that  B 
and  C  (hould  be  cftated  for  their  lives, 
and,  (ince  that  could  not  be  ,  therefore 
the  naming  of  them  {hould  be  utterly 
void  ,  and  as  if  they  had  not  at  all  been 
named,  and  their  Lives  fball  not  ftand 
as  a  meafure  for  the  Etlate  of  A ;  fo  in 
the  other  Cafe  the  intent  of  the  Will  be- 
ing, that  the  Leafe  or  Land  leafed  fiiould 
goe  to  the  Heirs-males  of  the  body ,  firft 
of  Alexander^  and  after  of  i?^/p^,  finjce 
this  cannot  be ,  therefore  the  vyords  and 
name  of  Heirs-males  fhould  ftand  for  a 
mere  Blank  anrf  Cypher,  and  not  to 
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meafurcout  any  State  to  the  faid  Alexan- 
der and  Ralfht  and  their  Executors  and  Affte 
figns.  Alfo  it  was  faid  on  the  Defendant*ifc 
part,  that  an  Eftate  for  life  in  the  judg- 
ment of  Law  is  of  fo  fhort  and  uncertainli 
continuance,  that  if  A  make  a  Leafe  to 
B  for  his  life,  and  afcer  makes  a  Leafe  of 
the  fame  Land  to  C  for  years ,  now  fhall 
not  this  latter  Leafe  be  void  abfolutely  It 
for  any  part  of  the  Term,  but  (hall  ftand  |t 
in  expedlance  of  the  death  of  i? ,  and^ 
as  foon  as  he  dieth,  fhall  take  efFed  im-  - 
mediately  :   whereas  if  the  Leafe  to  5 
had  been  for  ten  years,  or  any  like  Termy 
then  the  Leafe  to  C  Ihould  have  been  i 
void  for  fo  many  years  of  his  Term.  Thus 
it  appears  that  a  State  for  life  is  very 
momentary  in  the  judgment  of  Law ,  ancl 
not  reputed  of  any  certain  continuance 
fo  much  as  for  a  day.    But  it  is  other-, 
wife  of  ail  Eftate-tail,  foas  if  A-^  ha- 
ving given  Land  to  B  in  tail,  doth  after 
(  Without  Indenture  vvhich  m.akes  an  Eflo- 
ple  )  make  a  Leafe  to  C  for  21  years,  and 
then  B  dieth  without  Iflue   during  the 
Term,  yet  (hall  not  the  Leafe  take  eft-eel, 
becaufe  it  was  utterly  void  at  the  firft 
making.     For   an  Elbte-tail  ,  being  a 
ftate  of  Inheritance,  may  in  the  intend-r 

ment 
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aent  and  Judgment  of  Law  have  con- 
inuance  for  ever,    as  appears  both  by 
he  Cafe  of- ^(/^w^  and  Lamlertj  where 
t  is  held  vyithin  the  Statute  of  Chante- 
ies,  which  fpeaks  of  Gifts  to  have  con- 
inuance  for  ever.  Therefore  a  Reverfion 
jrpon  an  Eftatertail  is  no  Ajfets ,  nor  gi- 
ireth  caufe  of  receipt  j    other  wife  in  all 
thefe  Cafes  It  is  touching  a  Reverfion  ex- 
pedant  iipon  a  State  for  life.   Again ,  it 
was  faid  by  the  Defendant's  Counfel,  that 
an  Eitate  may  be  limited  to  A  and  bis 
Heirs  during  the  life  of  5, with  Remainder 
to  C,  as  in  Chadleys  Cafe  was  refdTed: 
jbutif  Landbe  given  to  A  and  his  Heirs 
&»  long  as  B  fliall  have  Heirs  of  his  body 
:Or  Heirs-males,  with  Remainder  over  to 
;G^  this  Remainder  is  utterly  void.   So  as 
d^hereiis  in  the  judgment  of  Law  a  great 
-difference  between  the  largenefs  and  con- 
tinuance of  an  Eftate-taii  and  of  an  E- 
ftate  for  life.    And  if  (  which  is  worth 
Lthe  obferving)  a  Fee-iimple  cannot  afford 
i-a  Remainder  to  be  drawn  out  of  it  after 
:  fuch  a  Gift  to  one  and  his  Heirs,  during 
the  continuance  of  an  Eftate-tail,  or  of 
■  the. meafure:  thereof;   much  leffe  can  .a 
vTerm  yield  fuch  large  thongs  to  be  cut 
mx  of  it  5  -as  a  .  Remainder  after  an 

Eftate 
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Eliate  to  one  fo  long  as  he  lliall  have  Hdlil  ^* 
of  his  body,  or  Heirs-males,  which  t " 
aS  ff. Dy."    all  one.     And  jn  this  Gafe  the  Rcmaindei'  P 
^^*7*         was  hdd  void  by  ^dlMn  and  Shelly 
though  EngUfieldvjQTto^  contraty  opini- 
on^ as  the  Lord  Ijyer^  (heweth.    Farthei 
it  vvas  faid,  that  if  fuch  a  Conveyance  b) 
Will  Should  ftand  good,  it  would  raifei 
Perpetuity^  not  to  be  cut  otf  by  any  H^*; 
-co  very.  '' 

But  whereas  the  Gafe  of  Hamond  hath 
been  related  before ,  fo  as  by  way  of  ad* 
liiittance  it  was  argued  as  a  Gift  and  Bd- 
queft  toAle^afder  Hamoftd^hd  the  Heir^ 
males  of  his  body^  with  Remainder  in  likle 
irnmetzty-Rdlfh*  the  truth  of  the  Cafe 
was,  that  the  v^ords  of  the  Will  V«re!?e 
onely  to ^/^i^W^r  and  hi^Meirs^iftaks,' 
(not  fpeaWng  of  his  body)  and  fo  to 
Ralfh  -y  which,  as  Was  utg^  •  by  the  t>^^' 
fendant's  counfel,  made  th^  Gafe  ftrort- 
ger  againftifee  Plaintiffs  :  fot  admit 
9at  the  former  Way  An^^mde^  ftouW 
have  had  but  a  State  determln^le  npcm 
the  continuance  of  his  Iffue-maks  ,  y^t 
here  not  fo^  finc^e  the  rcafon  why  in  Wills, 
fuch  a  DeYife  being  made,  the  Lavv  (hould 
fupply  the  Words  (ofhi^hdyi)  is  ondly 
to  aiake  an  Bftate-t»il  to  the  Iffues  male,- 


n 
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Ic^rding  to  the  Teftator's  Intent.   Now 
1  this  cafe  of  a  Term  for  years  fo  be- 
[ueathed ,  no  Eftate-tail  could  poffibly 
le  ,  though  thefc  words  bad  been  in  the 
ATill  i  and  therefore  the  motive  to  the 
Law  failing ,  no  fuch  fupply  Will  be  made 
py  the  Law ,  fince  it  would  be  to  no  pur- 
pofe  :   confequently,  here  was  neither 
iState-titil ,  nor  Ifliies  or  Heirs-males  of 
the  body,  on  whofc  continuance  this 
^x^xtdi  AUxAidtr  fliould  be  determina- 
\  ble.    Therefore  it  \vas  an  abfolute  and 
total  Bequeft  of  the  Tetm  to  Alexmier 
for  ever,  w*.  fo  long  as  the  Term  (hould 
continue  i  for  as  a  Bequeft  to  one  for  ever 
is  as  much  as  a  Bequeft  to  hiitt  and  his 
Heirs  \  fo  a  Bequeft  to  one  and  his  Heirs 
is  as  much  as  if  it  had  been  to  him  for  €- 
tcr. 

And  this  Cafe,  after  fix  Argumfents  on 
each  fide  at  the  Bar ,  ( if  I  much  mif* 
take  not)  was  upon  argument  by  the 
Barons  adjudged  for  the  Defendant  by 
the  Lord  chief  Baron  Tanjieid  and  Mr. 
Baron  Bromley  ,  Mr.  Baron  Denham 
(  who  oneJy  heard,  as  I  take  it,  one  Ar- 
gument on  each  fide,  made  of  purpofe 
in  refpef^  of  his  coming  into  his  place, 
after  the  former  Arguments  )  being  of 

the 
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the  contrary  'Opinion  :  and  the  Judf^ 
ment  proceeded  upon  the  Point  formei*^' 
ly  touched,  that,  as  this  Gafe  vvas,the  ftate 
oi  Alexander  did  not  end  by  his  death, 
and  remain  to  the  Executors  6f  Raiph'. 
Other  Points  were  (lined ,  vyhich  will  be 
touched  upon  in  other  Divifions  after,  in 
this  Chapter.  It  will  be  obfei'ved  that 
I  do  more  fulliy  exptefs  reafons.and  points 
inforced  on  the  Defendant's  -part  thert 
on  thePIaintit's,  wherefore  let  thefe  tvvcJ 
reafons  be  accepted.  Fitft ,  that' I  beiii 
ter  could  relate  thait  then  tbtJ  other,  beiM 
the  firftwh6  argued  for  theDefendant,andi 
heaving  little  m  that  which  was  by  others 
faid  on, either  'fide  aftei^ ,  nov  hearing  tb« 
Coulee's  •  nee  ad  hoc  conduBm^  nee  feii^ 
hus-^forriii.  *.  Secondly  ^  the  labour  did  lie 
on  the  Defendant's  part,to  prove  that  this 
Cafe  differed  from  the  common  Cafe  of 
Devife  to  o^efor  life,  •  tvich  Remainder  tib 
another. 

We  are  nbvir  come  to  the  ilxthPointi, 
viz,,  that  where  Houfe  or  Land  held  by 
Leafe,  or  the  Profits  thereof,  or  the  LeaCfe 
or  Term  it  felf,  which  in  a  Will  makes  no 
difference ,  is  bequeathed  to  A  for  life;, 
or  for  fome  part  of  the  Term,  with  the 
Remainder  to  5  ,  and  the  Executor  ^f- 

£ea£S 
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nts  that  A  fhall  enjoy   his  Bequeft , 
►vhether  this  {li all  enure  to  B  alfo,  fince  Piow.545. 
rVithout  the  Executor's  Affent  no  Legacy  li./'*^^; 
can  take  effed.     And  it  hath  been  refol* 
ved  that  this  Affent  lliall  be  effecitual  as 
well  to  all  the  Remainders  as  to  the  firlG 
Efhte :  and  ib,  according  to  former  refo- 
lutionSjit  was  admitted  in  Hamond^s  Cafe, 
that  Alexander  \i\?>  Affent  to  take  as  Le- 
gatee fufficed    ( if  the  Bequeft  had  been 
good  )  for  the  Remainder  to  Ralfh  and 
others.   And  the  reafonofthis  doubtlefs 
is,  becaufe  here  the  particular  Eftate  and 
the  Remainder  are  all  but  one  Eftate  in 
Law;  they  make  but  one  degree  in  a  Writ 
of  Entry,  nor  fhall  have  but  one  year  and 
a  day  to  enter  for  Mortmain.  And  an  At- 
turnment  to  the  Grantee  of  a  Rent  or  Re- 
verfion  for  life  with  Remainder  over  doth 
enure  alfo  to  the  Remainder ,  which  be- 
ing Affent  hath  much  affinity  to  that  of 
the  Executor ,  each  tending  to  perfed 
the  Grant  of  another  man.    Now  then, 
whereas  it  was  urged  in  Hamond'sCz^Q, 
that  the  State  limited  to  Ra/fh  fhould  take 
effect,  not  as  a  Remainder  ,but  as  a  new,  E- 
ftateto  commence  futurely,  viz,*  vvhen  A- 
lex*  ffiould  be  dead  without  Iffue  male  s  if 
it  could  be  admitted  to  be  fo,  then  could 

Z  not 
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not  theAflentof  thefirft  State  to  Ak:Sk'^^, 
anderhvtt  enured  to  this,  linceto  R  in 
Remaindev  it  vvorketh  as  being  one  State 
with  the  firft  J    which  reafon  muft  fail 
the  other  way.    This  difference  between 
a  Remainder  and  new  Eftate  future  brings 
to  my  mind  the  Cafe  of  a  Rent  by  way  of 
new  Creation,  granted  by  C  out  of  Land 
to  A  for  life,  or  in  tail,  with  Remainder 
to  B,     In  like  manner  it  hath  probably 
been  held,  although  this  Limitation  to 
B  cannot  be  good  by  way  of  Remainder^ 
becaufe  C  had  noErtate  in  the  Rent  re- 
maining vvith  him  when  he  made  the 
Grant  to  A ;   yet  fliould  it  be  good  by 
way  of  a  new  Grant  and  Creation  to  com- 
mence futurely.  But  this  doubtlefs  (;an^ 
not  fo  be  but  with  a  difference.    For  ii 
the  Grant  were  by  Indenture  between  C 
on  the  one  part,  and  A  onely  on  the  other 
part,  now  5,  being  no  party  to  the  Deed, 
can  take  nothing  by  it ,  except  by  way  of 
Remainder,  but  if  he  were  party  to  the  In- 
denture ;  or  if  the  Grant  were  by  Deed- 
poll,  to  vvhich  all  men  are  alike  parties, 
then  it  haply  may  enure  as  a  future  Grant 
to  B.  This  is  not  impertinent. 

Now  as  the  Executor's  AiTent  to  one 
cannot  enure  to  another ,  though  of  the 

fame 
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difame  thing ,  except  by  way  of  Remain- 
der 5  fo  neither  can  it  any  way  where  the 
things  are  not  the  fame ,  except  in  very 
fpecial  cafes.  As  if  a  Termer  bequeath  a 
Rent  to  A^  and  the  Land  it  felf  to  B^  the 
Executor's  AfTenc  that  A  fhould  have  the 
Rent  is  n©  AfTent  that  5  fhould  have  the 
Land  :  yet  I  thinJc  the  Aflent  that  B 
fliould  have  the  Land  doth  imply  the  Af- 
fent  that  A  flioald  have  the  Rene,  i .  For  ^}^^^\^^;^ 
that  the  Reteint  impofed  by  the  Law  sciigdenh 
againft  the  paifing  of  Chattellby  a  Will  cafe.soof 

•  I  f      1-1       °      9      »  /v        I     •  Common,  ot 

Without  theJSxecutors  Affent  being  out  other  profits 
of  refpe6l  to  the  payment  of  the  Tefta-  , 
tor's  Debts,  now  if  the  Land  fhall  pafs 
to  5,  it  is  no  more  available  to  the  Te- 
ftator's  Debts  that  it  pafs  difcbarged  of 
the  Rent,  then  charged.  2.  Since  the 
Gift  and  Beqaell  was  of  the  Land  charged 
with  the  Rent ,  therefore  if  this  Bequeft 
fhall  take  efFe6i:,  it  fliall  carry  the  Land 
according  to  che  Teftator's  intent,  viz.. 
with  this  Charge  upon  it:  for  what elfe 
doth  the  Executor  in  this ,  but  aflent  that 
the  Will  of  the  Tettatpr  herein  doth  ftand 
and  take  effed  ?  and  confequently  B 
muft  take  the  Term  according  to  the  WilU 
and  not  in  any  different  or  contrary  man- 
ner. 

Z  2  Next 
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Next  we  are  to  coniider  of  the  manner  ; 
of  Aflfents  by  Executors,  which  hath  fome 
affinity  with  the  fourth  Point.    But  here 
we  (hall  confider  onely  of  Affents  condi- 
tional.  Now  to  this  purpofe  we  will  caft 
our  eyes  upon  two  forts  of  Condi  tions^z//;^. 
precedent,and  fubfequent.  As  for  the  for- 
mer, an  Executor  may  to  a  Legatee  abfo- 
lutely  give  Affent  upon  a  Condition  pre- 
cedent, as  thus :  I  am  content,  that  if  you 
can  get  and  bring  in  to  me  fuch  a  pond 
wherein  the  Teftator  flood  bound    to  J 
5,  that  then  you  enter  upon  the  Term,  or 
take  the  Corn  oi*  Cattel  to  you  bequea- 
•    thed.  JSo  of  other  like  Conditions  which 
may  precede  the  Aflent :  as,If  you  can  get 
the  Aflent  of  my  Executor,  or,  If  you  will 
pay  the  Arrerages  of  Rent  to  the  Leflbr 
behind  at  the  Teftator's  death,  or,  If  you 
will  pay  the  Wages  already  due  to  the  Ser- 
vants attending  about  t\\t  Cattel  or  Corn 
to  you  bequeathed.In  this  cafe,if  the  Con- 
dition be  not  performed,  there  is  no  Af- 
fent, and  therefore  the  conditioning  in  this 
manner  is  good.  But  if  it  be  on  a  Conditi- 
on fubfequent,  as  thus,  I  do  agree  that  you 
fhall  have  the  thing  bequeathed  to  you, 
provided  that  you  {hall  pay  fo  much  year- 
ly to  me^or  to  fuch  a  Creditor  of  the  Tefta- 
tor ; 
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tor  ;  now  the  Legatee  entringintoor  ta- 
king the  thing  bequeathed,  fliall  not  lofeit 
again  by  failing  to  perform  the  Condition 
afterwards ;  for  the  Executor  by  his  Affent 
cannot   make   that'  Legacy  conditional 
which  the  Teftator  gave  abfolutely^no  move 
then  he  can  make  theBequeft  to  beabfp- 
lute  which  theTeffcator  gave  conditional- 
Iy,except  by  a  Relcafe  made  of  the  Condi- 
tion.   As  in  other  things,  fo  in  this ,  the 
Executor's  Affent  is  like  to  the  Atturn- 
ment  ofaLeffee,  which  cannot  be  upon  a 
Condition  fubfequent,  where  the  Grant  is 
abfolute  or  without  condition,  though  yet 
he  may  to  his  Atturnment  prefix  a  Condi- 
tion precedent. 

In  the  eighth  place  we  are,  touching  the 
Bequell  of  Leafes  or  Chattels  real ,  to 
conlider  what  manner  of  Intereft  one  to 
whom  a  Remainder  of  a  Term  after  the 
death  of  another  is  limited  hath,  and  whe- 
ther he  may  grant  the  fame  or  difpofe 
thereof  during  the  life  of  the  firft.  And  as 
to  that  it  is  clear  that  he  hath  but  a  pof- 
iibility  of  Remainder ,  for  that  polTibly 
the  whole  Term  maybe  fpent  in  the  life 
of  thefirft ,  to  whom  during  his  or  her 
life  it  is  bequeathed  :  now  a  meer  pof- 
fibility  is  not  grantable.   Therefore  vvas 

^3  it 
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E/iz.  yvlU  ^^  ^^^^^^^^  ^"  ^h^  ^^^^  Queen's  time  .-^ 
icj?/  Cafe. '  where  he  in  Remainder  granted  or  fold 
his  State  or  Intereft  to  another  during  th$ 
time  of  the  firft  ,  that  this  Grant  was  ut- 
terly void,  becaufe  a  Polfibility  cannot 
be  granted.  But  whereas  fome  opinion 
in  that  Cafe  was  delivered,  that  this  Pofr 
fibility  could  not  be  releafed  ,  no  miore 
then  granted ;  it  hath  fince  been  refol- 
LAm^eih  ved,  that  he  jn  the  Remainder,  by  his  deed 
//."ioVmS.  of  Grant  or  Releafe  of  the  Devifee  for  life, 
may  make  his  Eftate ,  which  before  was? 
determinable  by  his  death,  to  be  now  ab- 
folute,  fo  as  it  ihall  continue  to  his  Execu- 
tors ,  Adminiftrators  and  Alfigns,  after 
his  death  during  the  whole  Term.  Ic 
m^ay  be  that  what  was  conceived,,  in  the 
faid  Cafe  of  F^iifey  ,  negatively  of  the 
validity  of  a  Releafe  by  him  in  the  Re- 
mainder, might  be  meant  or  perhaps  ex- 
prefled  of  a  Releafe  to  him  in  the  Rever-, 
iion :  but  furely  (methinks)  though  he 
could  not  furrender,  yet  his  Releafe  or 
Defeaf^nce  to  him  m  Reverfion  or  Re- 
mainder, having  the  Freehold  or  Inheri- 
tance ,  ilipuld  diffolve  or  deftroy  this 
Term  refidue  after  the  death  of  the  De- 
vifee for  'life  ,  fo  as  there  the  Freehold 
ijiould  be  difcharged  thereof.    But  Qma- 
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re^  for  I  have  not  known  this  in  queftion. 
As  for  the  other  Point  of  Fuifey's  Cafe, 
it  was  in  the  faid  latter  Cafe  of  Lamfet 
confirmed  and  admitted  for  good  Law, 
vU,  that  this  PolTibility  of  Remainder 
could  not  be  aliened  nor  conveyed  to  a 
Stranger. 

Now  we  are  come  to  the  ninth  Point, 
viz,,  to  examine  whether  any  a6l  of  the 
.DqvKqq  for  life  can  frulftrate  or  defeat 
him  in  the  Remainder  c/f  the  Term ,  and 
whether  the  a6l  of  God  ,  viz,*   by  the 
death  of  him  in  the  Remainder  before  the 
firft  Deyifee  for  life,  fhall  defeat  it.     As  H^^^^^-'*'' 
tothefirft,  it  hath  divers  times  been  re-  zndEiklng^ 
folved,  that  no  Grant  made  by  tl^e  firft  ton-ioEiiz. 
man  can  cut  off  or  defeat  the  fecond,  igm^Z'o. 
though  formerly  it  were  held  otherwife  :  ^9*  con,  s 
but  according  to  the  late  Refolution  was  &\iH.l\ 
italfoheldor  admitted  by  all  in  the  faid  ^/*  ^^'^^^^^^ 
Cafe  ofHamondy  vybere  was  fuch  a  Grant.   '* 
And  as  this  cannot  be  done  by  any  direil 
Grant  or  Alienation ,  no  more  can  it  by 
an  indired  or  implied ,    as  by  taking 
of  a  new  Leafe,  which  is  a  Surrender  in 
Lavv  of  the  old  Leafe ,  no  more  then  by 
an  -  exprefs  Surrender  ;    nor   doubtlefs 
by  Outlawry,  whereby  the  Term  of  the 
firft  Devifee  is  fettled  in  the  Crown.  Bat 
Z  4  if 
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if  vVe  put  the  Cafe  farther,  of  Waft  com- 
jnitted  by  the  Tenant  for  fife ,  or  breach 
of  Condition  by  not  payment  of  the  Rent, 
or  otherwife ;  thefe  for  the  whole  in  the 
latter  Cafe,  and  for  the  part  wafted  m  the 
former ,  do  fo  deftroy  the  Leafe ,  and 
put  the  Revei'fton  in  flatu  qm  ftitidy  as 
that  all  Remainders  muft  needs  fail  :  fo 
of  a  Feoffment,  or  other  like  Forfeiture 
by  Fine."    As  fov  the  death  of  him  in  Re- 
mainder, it  was  urged  in  the  Cafe  of  Ha- 
mond^  that  fince  it  was  but  a  meer  Pof- 
(ibility,  ifit  could  not  takeefted,  and 
become  an  Eftate  in  the  life.of  liim  to 
whom  it  was  limited,  it  could  not  fettle" 
i  1  his  Executor  :    and  to  that  purpofe 
were  cited  the  Cafe  of  the  Rector  of 
Chedington-,  and  more  expvefly  as  vefol- 
7  1  h  1  •  fe  ^^^  ^^^  ^^^  l^o'mt  the  Cale  of  Price  and  At^ 
£ik.\^f/«.  rr.ore.  But  the  Court  refolved,  (and  found 
T'  ^T     ^^"^^^"^  Refolutions  in  other  Courts  that 
po[nt  was    ^^'^y  )  thatnhe  death  of  him  in  Remainder 
reverc'jc    ^\(^  not  hinder,  but  that  it  may  fettle  as 
thouJti  Vuch  ^^'^li  ^^  the  Executors  Upon  the  death  of 
dearh  was     ({^e  Dev^feCjas  it  inould  have  done  in  him- 
felf ,  if  he  had  over-lived  the  firft  Devifee 
for  life.     If  the  LeiTor  enter  and  levy  a 
Fine,  and  the  Devifee  for  life  enters  not, 
nor  claims  in  five  year si he  in  the  Remain- 
'  '  ^  der 
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der  may  enter,  as  having  a  Right  futurcly 
accrued. 

In  the  laft  place  we  intermeddled  onely 
with  Leafes  bequeathed^  wherein  yet  is  to 
be  underftood,  that  what  thereof  is  fpo- 
ken  is  to  be  extended  to  and  underftood 
of  all  other  Chattels  real,  as  Wardihipof 
Body  and  Lands^  Eftates  by  Extent  upon 
Statutes  or  Judgments,  Terms  otherwife 
then  by  Leafe,  m  Fairs,  Markets,  Rents, 
Annuities,  Commons,  Advowfons,  and  c^ 
ther  Profits ;  yea,  one  lingle  next  Avoi- 
dance of  a  Church.  Now  we  come  to  con-  JJ,^/°^J^ 
fider  of  Bequefts  perfonal  principally,  if  cation  and 
not  onelyji;/^.  how  fuch  may  be  forfeited,  ^^"^°^^  *^f 
loft,  or  revoked.  Firft,  then,  we  will  con- 
fider  of  theaitsof  the  Legatee  ;  fecond- 
ly,  of  theafts  of  God;  thirdly,  of  the 
a6ls  of  the  Teftator.    The  Legatee ,   as 
from  the  Civilians  I  learn,  may  forfeit  his 
Legacy  by  his    mifcarriage  towards  the 
Will :  as  if  he  ufe  means  to  have  it  con-  smnh.de  te-; 
cealed  and  kept  from  being  known ,  and  -^53,'  |xc?pt 
confequently  proved.   So  if  he  accufe  it  g'^"J?^°f 
of  Falfity.     So,  again,    if  he  deface  or  acTJceYt! 
deftroy  the  Will.  Alfo  ,  if  being  by  the 
Will  appointed  to  be  Tutor  or  Educator 
of  a  Child,  he  refufeth  fo  to  be.   So  faith 
Mafter  Smnkorn  :   but  Sylvejler  Frier i^ 
-       '  feems 
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^    „        feems  to  me  oppofite  in  that  where  he 
«83.  i^itn ,    St  legatHm  fuent  altqaia  ea  con" 

ditione  ut  facias  diqtiid^tale  legatnm  non  eft 
conditionale^  fed  modale ;  fo  as  he  take? 
away  the  force  of  a  Condition  from  vvord^ 
conditional ,  whereas  the  other  with- 
out words  conditional  raifeth  a  Condi- 
tion implied.  Laftly  ,  if  the  Legatee 
prefume  too  far  upon  the  ftrength  of 
the  Bequeft  to  him,  fo  as  he  taketh  the 
thing  bequeathed  without  the  confent 
of  the  Executor ,  thus  alfo  doth  he  for-. 
De  tejiam,  Mt  his  Legacy  5  faith  Maikr  Smnhom^ 
^^'  unlefs  the  Teftatordid  will  and  appoint 

he  fhould  fo  doe.  The  falling  into  en- 
mity with  the  Teftator  will  be  confix 
dered  of  more  fitly,  as  I  take  it,  among 
the  Adls  of  the  Teftator.  In  the  nexc 
place,  let  us  fee  whata6lsof God  fhali 
caufe  a  Legacy  not  to  take  effe:!:.  Fir  ft 
thus ,  If  the  Legatee  die  before  the  Te-. 
ftator,  this  Legacy  is  loft,  and  his  Execu- 
tor fhill  not  have  it.  So  alfo,  faith  Mafter 
i>*Tefim.  S)vlnhorn^  if  it  be  appointed  to  be  paid 
f^^'  atter  the  death  of  the  Executor,  and  the 

Legcitee  dieth  before  the  Executor ,  it  is 
loft.  And  fo  alfo  if  he  die  before  the  Con- 
dition performed,  faith  he.  Let  us  come 
now  to  Time  of  payment ,  and  Death 

before 
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before  it.    If  there  be  a  day  certain  li-  yide^to. 
mited  for  payment,  and  the  Legatee  die  vevife  27 
before  that  day,  his  Executor  toll  have  xhltwere 
the  Legacy  5   contrariwife,   if  the  pay- divers  days 
ipenr  vvere  limited  to  be  made  when  the  andPjBeD^^ 
Legatee  fliould  be  married  :  butif  it  were  vifee  died 
pnely  expreffed  to  be  towards  the  Marri-  i^ft^^hhf 
age  of  the  Legatee ,  and  {he  die  before  Executor 
Marriage,  her  Executor  {hall   have  it,  ^lV^r2lu. 
faith  Smnhorn.    Now  put  the  cafe  that  8. 56  h.^^is- 
a  Legacy  is  bequeathed  to  B^  to  be  paid  lefthuli^fl 
when  he  fhall  be  five  and  twenty  years  ference. 
old ,  and  B  dieth  before  that  age  ;    it 
ihall  now  be  payed  to  the  Executor,  and 
that  prefently  ,    without  (hying  till  B 
fliould  have  been  of  that  age,  faith  Prie- 
rim.   Nay,  faith  Smnhom^'ii^^  words  fs^Accor- 
of  the  Will  be  fo ,  viz..   when  he  fhall  ding  hereto^ 
come  to  fuch  an  age ,  then  if  he  die  be-  flfr^\'ef* 
fore,  his  Executors  fhall  not  have  it  at  majoremoft- 
all :  but  if  the  Bequeft  be  general ,  and  ^iX?!  . 
farther  it  is  added  in  the  Will,  that  the 
Teftator   would  have  that  Legacy  paid 
the  Legatee  at  fuch  an  age,  there,  though 
he  die  before  fuch  an  age  ,  yet  his  Execu- 
tors fhall  have  the  fumme    bequeathed. 
The  difference  may  feem  very  nice,  yet 
hapiy  it   wants  not  fome  probable  co-    0    f  ^h 
lour  of  reafqn.   Now  lal^Iy  let  us  come  Teftawrl  * 

to 
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to  the  Teftator's  own  ad  ,  who  clearll 
hath  power  to  revoke  or  countermand  aj 
ny  Legacy,  though  he  revoke  not  the  rd 
ot  the  Will.  And  here  firft  of  Revocation 
Sum,  Syiv.  prefumed.  If  there  fall  out  grava  inimh 
~    *  citU  inter  Legantem  &  Legatariftm^  ^^i^' 

turn  caducHin  efficiffir,  faith  the  Smnmift  ^ 
fed  non  profter  leves^  faith  he  ;  &  fi^^* 
ves-y  fi  tamen-  redeant  ad  amicitiam^  redinr 
tegratnr  Legatum*   That  is,  by  grievous 
Enmity  after  arifing,  and  never  reconciled! 
between  the  Teftator  and  Legatee^the  Le- ' 
gacy  is  diflolved  ^   othervvife  of  a  light 
breach  or  falling  out ,  though  it  continue 
untill  the  death  of  the  Teftator,  This  I 
conceive  to  be  rather  fit  for  this  placp,as  an  I 
a6l  of  the  Teftator,  then  to  be  reckoned  or 
regiftred  amongft  the  a6ls  or  Forfeitures 
of  the  Legatee  ^  for  that  it  is  not  by  the 
Surrimift  made  material ,  or  any  point  of 
difference,  whether  the  Legatee  gave  juft ' 
caufe  of  offence,  or  that  the  Teftator  un- 
juftly  conceived  difpleafure,  and  fo  grew 
into  cauflefs  enmity.  Therefore  alfo  do  I 
hold  it  of  the  nature  of  a  Revocation  im- 
plied or  prefumed  •,  for  that  although  no 
Revocation  be  made,  yet  fince  the  Tefta- 
tor hath  ceafed  to  bear  good  will  to  the  Le- 
gatee, he  canaot  be  intended  to  will  him 

goods 
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goodj  nor  confequently  to  be  of  the  fame 
mind  touching  the  benefiting  of  him,  as  be 
was  when  he  made  his  Will.    Yet  here  a- 
gain  it  is  worth  the  confideration .,  whe- 
ther the  circumftance  following  may  not 
make  a  difference  in  the  cafe,  thus ',    That 
where  the  Teftator  dieth  iliortly  after  the 
breach  and  enmity  grovvn  ,  and  before  he 
come  to  the  place  where  his  Will  is,  or  at 
leaft  to  opportunity  of  pemfing  and  re- 
forming the  fame,  there  this  very  altera- 
tion of  affedion  fhould  make  an  alterati- 
on in  the  Will,   and  a  Revocation  of  the 
amicable  Bequeft.    But  where  he  living 
a  good  fpace  after ,  and  coming  to  the 
place  where  his  Will  was ,  and  fpecially 
if  he  do  again  perufe  it ,   he  yet  doth 
not  crofs  nor  expunge  that  Bequeft,  here 
it  may  be  prefumed  that  either  his  enmi- 
ty ceafed,  or  that  fo  far  as  to  continue  this 
Bequeft,  the  Charity  or  other  motives  in- 
ducing him  to  make  it  ftood  unvanilli- 
ed  and  not  extinguifhed  by  this  breach 
of  former  Amity.     For  as  the  continu- 
ance of  time  and  opportunity  after  the 
making  of  a  verbal  or  nuncupative  Will, 
without  reducing    it  to  writing  ,    and 
caufing  it  to  be  attefted  by  Witneffes, 
though   the  Teftator  live   divers  years 

after. 
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after,  doth  ftrongly  argae  his  intent  not 
to  continue ,  that  what  was  done  in  an 
extremity  «iliould  rtand  as  his  Will  :  fo^^ 
on  the  contrary^  the  permitting  of  a  Be- 
queft  expreffed  in  a  written  Will  to  con- 
tinue without  any  crofling,  blotting  or  de- 
facing ,  may  argue,  againtt  contrary  pre- 
fumption ,  the  Teftator's  rriinde ,  that  it 
fhould  continue  as  part  of  his  Will.  But 
now  let  us  confidcr  of  more  exprefs  Re- 
vocation,  and  to  that  purpofe  vvili  I  re- 
late a  late  Decree  in  tht  Chancery  ,  made 
by  the  Lord  Keeper,  according  to  the  o- 
pinion  of  the  Mafter  of  the  Rolls ,  three 
Judges,  and  two  Do6i:ours,  Mafters  of  the 
Court,  between  Rohert  Eyre  and  Wil- 
//^w  £jyr^  Complainants,  znd  Hefler^  late 
Wife  of  Chrifiofher  Eyre  their  Brother, 
and  now  Wife  of  Sir  Francis  Wortley , 
Defendant :  Thus  was  the  Cafe.  The 
faid  Chrifiofher  EyrCy  1 5  Jacohi  ,  by  his 
laft  Will  and  Teftament  giveth  and  be- 
queatheth  to  the  faid  Rehert  Eyre  his 
Brother  an  hundred  pounds ,  and  to  the 
feid  William  his  Brother  a  thoufand 
pounds,  and  gives  to  the  fyidHefierhis 
Wife  all  the  reiidue  of  his  Eftate,  and 
makes  and  ordains  the  faid  Hefier  his 
fole  and  onely  Execum'x,  faving,  for  the 

per- 
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I  performance  of  his  Will,  he  orders  Rolen 
Eyre  and  mUiam  Eyre  ^   his  faid  Bro- 
thers, and  mtreats  them  to  joyn  as  Exe- 
cutors in  truft  with  his  Wife,   for  the 
better  performance  of  this  his  laft  WilJ. 
Afterwards ,  'jm*'^^  1624.  being  Tick  of 
the  Sicknefs ,  whereof  he  died  ,  he  was 
moved  by  Mailer  Bamprt  and  Mafter 
Stone  to  iettle  his  Eftate  :  to  which  mo- 
tion he  yielded :   and  Mafter  Stone  and 
Mafter  Damfort  did  demand   of  the  faid 
Chriftofher  what  Friend  he  thought  fit- 
teft  to  be  his  Executor,  and  to  whom  he 
would  commit  the  care  of  difcharging 
his  Funerals  ,  and  performing  his  Will, 
whether  he  trufted  any  perfon  more  then 
his  Wife  to  be  his  Executor.     To  whom 
he  anfwered ,  That  his  Wife  was  the  fit- 
teft  perfon  for  that  purpofe  ,  and  there- 
fore ftiould  be  his  fole  Executrix.    And 
then  the  Teftator  was  moved  by  Mr. 
Stone  to  give  and  bequeath  Legacies  to 
his  Father,  to  his  Brethren ,  and  to  his 
Kindred :  whereupon  he  anfwered ,  he 
would  give  or  leave  them  nothing.  And 
being  farther  put  in  mind  to  remember 
his  Friends  and  others,  gave  and  bequea- 
thed to  Lione/  Atmody  his  God-child, 
twenty  or  thirty  {hillings.    And  being 

there- 
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thereupon  moved  by  his  Wife  to  give  his 
faid  God-fon  more,  or  a  greatei*  Legacy, 
or  the  like  in  effedt  ,he  faid,  Thou  knovvell 
not  what  thou  doeft,  do  not  wrong  thy 
felf ;  twenty  fKillings  or  thirty  fhillingsr 
is  money  in'a  poor  bodies purfe,  or  the 
like  in  efe^V :  and  the  reft  he  left  to  his 
Wife's  difcretion  or  difpofition.  And 
the  faid  Teftator  did  fpeak  the  words  a- 
forefaid,  or  the  like  m  efiFe6t ,  animo  te- 
jiandi  (^  ultim^tm  Volnntatem  declarandi^ 
as  the  Witneffes  then  prefent  did  con- 
ceive. 

This  Will  was  proved  by  the  Oath  of 
the  faid  Hejiery  and  this  Codicill  being 
pleaded  as  a  Revocation  of  the  faid  Be- 
ord.27.jurr.  quefts  ,  the  faid  Mafter  of  the  Rolls  ^ 
jigif.  '^'^° '  Judges  and  Do6lors ,  were  by  the  Lord 
Keeper  and  the  Order  of  the  Court  de- 
fired  to  reduce  the  matter  upon  the  Will 
and  Codicill  into  a  Cafe,  and  to  certifie 
their  opinions ,  whether  the  faid  Codicill 
were  a  Revocation  of  the  Legacies  given 
to  the  Plaintifls,  or  not.  And  they,  after 
Counfel  heard  at  feveral  times,  viz*  both 
common  Lawyers  and  Civilians,  and  ma- 
ny hours  fpent  in  conference  together,  did 
finally  refolve  with  one  unanimous  con- 
knt^  that  the  Legacies  to  the  Plaintiffs 
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given  were  not  by  the faidCodicill  revo- 
ked, and  fo  certified  under  their  hands„ 
Upon  reading  whereof  iVoz/^«;/tfr  25,  De- 
cree being  refolved  to  be  made ,  it*  caufe 
were  not  fhewn  to  the  contrary  NovemK 
27 ,.  on  which  day  the  Defendant's  Coun- 
i^ly  before  the  Lord  Keeper,  in  the  pre- 
fenceof  theMafter  of  the  Rolls  and  the 
faid  three  Judges  and  Sir  John  Heywardj 
alledging  vvhac  they  could  in  ftay  of  the 
faid  Decree  5  it  was  by  a  general  con- 
currence  of  opinion  decreed,  that  the  Le- 
gacies given  to  the  faid  Piaintifts  fhould 
be  to  them  pay'd  on  our  L^^jy-even,  with 
twenty  Nobles  in  the  hundred  for  the  de- 
tainment thereof. 

This  cafe  I  thought  fit  to  relate  fome- 
what  at  large ,  becaufe  it  pitcheth  upon 
the  point  of  Revocation,  without  plain,  full 
and  exprefs  terms.  And  furely,  as  Wills 
are  to  be  made  out  of  difpofing  Memo- 
ries and  Under ftandings ,  fo  alfo  with  de- 
liberate and  advifed  Judgments  v  and 
therefore  by  likereafon  not  to  be  counter- 
manded or  revoked  by  fick  or  flight  ex- 
prelTlons.  And  this  feems  to  me  very  a- 
greeable  with  the  rule  and  reafon  of  the 
Common  Law.  For  as  Reafon  it  felf  doth^ 
dictate,  that  Nihil  tarn  confemantum  efl  *- 
A  a  q'4it4ti 
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^quitati  natnraliy  quam  unumqmdqne  dijfoh 
vi  eodem  modo  qm  conficitur  >  fo  hath  the 
Common  Law  of  England ,  in  my  under- 
ftanding,  refolved :  as  for  the  purpofe,  If 
the  King  prefent  a  Clerk  to  a  Church, 
aiid  he  is  thereupon  admitted,  and  infti- 
tuted  thereunto  j  now  yet  before  Indu6^i- 
on  may  this  be  revoked  as  a  Will  may  : 
yet  if  the  King  ihall  after ,  and  before 
Induction,  prefent  another  man  to  this 
Church,  Without  an  exprefs  Repeal  or 
Countermand  of  the  former  Prefentation, 
To  help  this  it  fhall  not  hereby  be  revoked.     So  if 
sTat.made   Lands  were   conveyed  to  certain  Ufes, 
27E/.c^p.4.  vvith  a  claufe  or  power  of  Revocation  j' 
the  Sale  of  the  fame  to  another  did  not 
revoke  the  former  :  but  if  a  State  were 
meerly  at  will,  then  the  Conveyance  to 
another  by  the  Common  Law  am.ounted 
6H,8.c(»p.9.  to   a   Revocation,    Therefore  was  the 
Statute  made  tempore  Henrici  8.   to  re- 
drefs'this,  viz.,  that  where  the  King  had 
granted  Lands  or  other  things  to  one  du- 
ring his  pleafure,  this  fhould  not  be  re- 
voked by  a  Grant  to  another ,  without  re- 
citall  of  the  former,    and  Declaration 
that  the  King  had  determined  his  plea- 
fure» 

Being  now  to  confider  of  Relation  in 

the 
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thQ  Executor's  Affent,  it  is  meet ,  (ince 
fhefe  Difcourfes  are  principally  intended 
for  thofe  who  are  not  grounded  Students 
in  or  Profeflors  of  the  Law ,  that  we 
iliew  what   we   mean  by  Relation,   or 
what  it  is  in  Law.     Thus  therefore  be  it 
conceived  ^   that  Relation  is  a  kind  of 
fidlion  in  Law ,  making  a  thing  done  at 
one  time  to  be  accepted  and  reputed,  or 
to  have  its  operation  ,  as  if  it  had  been 
done  at  another  time  paft.     As  for  the 
purpofe,  A  doth  bargain,  and  fell  Free- 
hold Lands  to  B.mAHgufl  by  Indenture, 
which  is  not  inrolled  till  Vciober  follow- 
ing ;  yet  this  hath  fuch  Relation  to  the. 
Date  of  the  indenture  ,  that  if  A  after 
that,  and  before  the  Inrolment ,  become 
bound  in  a  Statute^  or  granted  a  Rent- 
charge^  or  made  a  Leafe  for  years ,  or 
took  a  Wife,  or  committed  Felony  ,  yet 
fliall  none  of  thefe  be  of  any  force  to 
charge  or  prejudice  the  State  of  B ,  for 
that  the  Law  adjudgeth  him  now  ovvner 
by  Relation  as  from  the  time  of  the  Date ; 
yea,  if  a  Servant  departing  in  ^'it^;^/,  for 
fome  great  breach  with  his  Mafter ,  do 
kill  his  Mafter  in  OBoher  ,  this  is  in  Law 
petty  Treafon ,    as  if  he  had  continued 
Servant  when  he  did  the  fa6t ;  becaufe 
Aa  2  it 
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it  relates  to  the  malice  conceived  when 
he  was  his  Servant.    Now  then  having 
lliewed  that  a  Term  or  other  Chattel  real 
or  perfonal  pafleth  not,  nor  is  tranjsferred 
in  property  to  the  Devjfee,  untill  the  Af- 
fent  ot  the  Executor  be  thereunto  had  \  we 
now  put  the  cafe  that  this  Aflent  is  not  had 
till  a  year  or  fome  fuch  good  fpace  after 
the  Teftator's  death^nd  make  our  Quefti- 
on,  whether  this  fhall  have  Relation  to  the 
Teftator's  death,  viz.*  to  be  in  the  Law*s 
account  as  if  it  had  then  been  ;  or,  perhaps, 
to  fome  purpofes  fo  to  ftand,  and  to  others 
not  fo.  That  this  is  ufefull  and  material 
to  be  known,  be  it  thus  fhewed.  One  be- 
queatheth  his  term  of  Tithes  of  an  Advow- 
fon  of  an  Houfe  or  Land  by  him  firft  leaf- 
ed to  an  under-Tenant  for  Rent,and  dieth 
m  May ,  the  Executor  affenteth  to  the 
Bequelt  in  Ocloher^  between  which  two 
times  Tithes  be  fet  out ,  the  Church  be- 
cometh  void, Rent  groweth  payable;  now 
if  this  Affentlliall  relate  to  the  Teftator's 
death,  the  Devifee  fliall  have  thefe ,  elfe 
not.     The  like  Cafes  may  be  put  of  the 
brood  of  Covvs,  Mares  and  Ews ,  fallen 
between  the  death  of  the  Teftator  and 
the  Affent  5  fo  alfo  of  Fleeces  of  Sheep 

Now 
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Now  to  come  to  the  Point ,  it  is  re- 
ported by  the  Lord  Coke  to  have  been 
held  in  the  late  Queen's  time,  that  this  J'^-y  ^'«- 
Aflent  lliall,  as  between  the  Executor  and  s^sande"' 
the  Legatee,  have  Relation  to  the  Tefta-  ^f^  ^j^^  ^ 
tor's  death,  yet  fo  that  if  the  Executor  be-  Trefpafs*  ^ 
fore  his  Aflent  to  the  Devifee  of  a  Leafe  1^5!^"^*^^  for 
committed  Waft,  now  the  action  of  Wafte  taffngbe-**'^ 
fliall  be  brought  againft  the  Executor  ^g^^  ^^^"^» 
in  the  Temit  for  the  Wafte  done  before, 
and  not  againft  the  Devifee  in  the  7>- 
net» 

But  put  the  cafe  that  the  Legatee  be- 
fore the  Executor's  Aflent  granted  the 
term  to  J  S^  now  if  to  any  purpofe  this 
Aflent  ftiall  have  Relation,  it  fliall  cer- 
tainly fo  be  to  make  good  this  Grant,  as 
making  the  Legatee  to  be  eftated ,  and 
confequently  able  to  grant  before  the 
Executor's  Afl'ent :  yet  do  I  not  find  any 
opinion  or  refolution  in  the  Point  ,  but 
find  it  debated  at  the  Bar  in  the  late  T,2%Bi%, 
Qiieen's  time  between  Pnck^ering  and 
Egenon ,  in  the  Cafe  of  Adminiftration 
granted  to  A ,  after  her  Grant  of  a  free 
Term  left  by  her  inteftate  Husband  ; 
but  I  find  no  Refolution  therein  ,  nor 
perhaps  wants  their  material  difference 
betwixt  that  Cafe  and  the  other  : 
A  a  3  for 
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for  there  the  Devifee  had  at  leaft  an  in- 
ception of  Title  by  gift  of  the  Owner, 
wanting  onely  a  circumftance  of  Aflent  to 
perfect  It  j  but  here  this  Woman  till  Ad- 
miniftration  had  not  fo,  unlefs,  perhaps, 
the  Statute  21.  ofKingf/^«r)fthe8tb,di- 
re6i:ing  or  enjoyning  Ordinaries  to  grant 
Adminiftration ,  fhall  amount  to  a  kind  of 
48  E.  5.15,  Title  ad  rem^  though  not  yet  in  re.  But  taj 
return  to  the  Point  oF^/m;  Where  a  Re- 
verfion  is  granted  by  Deed  or  Fine,  if  the 
Leflee  a  good  time  after  do  atturn ,  this 
Ihall  have  no  Relation  to  the  time  of  thej 
Grant ;  fo  as  for  Waft  committed  or  Rent! 
grown  due  between  the  Grant  and  Atturn- 
ment,  the  Grantee  can  have  no  remedy. 
Therefore  it  is  good  for  him  who  buieth, 
or  hath  any  thing  of  the  Gift  of  a  Legatee, 
to  have  the  Affent  of  the  Executor  before 
the  Sale  or  Gift  well  teftified ;  or  if  the 
Affent  be  not  had  till  after,  let  him  take  a 
new  Gift,  that  he  may  not  reft  in  a  doubt- 
fall  cafe  :  for  befides  thePremiffes,  that 
great  Legift  Sir  Edward  Coke ,  when  he* 
was  a  pradifer  ( to  Mr.  Stuhhs  of  Nor- 
folkS)  ^^^  ^Js  Fee,  gave  his  Opinion,  as  I 
have  been  confidently  informed  ,  that 
where  a  Leflee  for  years  being  outlaw- 
ed did  grant  bis  Term,  and  after  reverfed 

the 
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the  Outlawry^  this  did  not  make  good  the 
Grant  by  Relation  ,  it  not  being  in  the, 
Grantor  at  the  time  of  kis  Grant.  And 
this  hath  much  affinity  with  the  princi^! 
pal  Point;  for  there,  if  the  Relatioa 
help  not,  the  Grant  is  not  good  from  the 
Legatee. 


Divers  Cafes  of  Bequefis   fonftdered  md 
expounded* 

TF  a  Termour  of  an  Houfe  bequeath  his  i4E/iz.Dy. 
-*-  Houfe  to  B-,  without  expreffing  how. la^a  Grant, 
long  he  fhould  have  it,  he  iliall  have  the,  31  e^'«» 
whole-  Term  and  number  of  years.    So 
of  Land. 

Alfo  of  the  name  of  the  Houfe  ,  the 
Orchards ,  •  Gardens  and  .  Backfides  do 
pafs ;  yea,  if  the  Houfe  with  the  Appur- 
tenances be  bequeathed  ,  thereby  the 
Lands  belonging  to  the  Houfe ,  or  ufed 
with  it,  do  pafs  ,  though  yet  they  would 
not  fo  doe  by  fuch  words  in  any  Leafe, 
Deed,  or  Grant.  Yet  byfome  Civilians,  l^^*^-^^""- 
or  Canonifts,  the  Orchard  belonging  to  an 
Houfe  fhall  not  pafs  by  the  onely  Gift 
of  the  Houfe ,  without  fome  words 
fhewing  the  Intent  of  the  Teftator  fo  to 
Aa  4  bej 
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bcjOr  except  one  Gate  or  Door  lead  as 
well  to  the  Orchard  as  to  the  Houfe  :  but 
feme  other  of  them  hold,  that  it  doth  pafs 
without  any  fuch  help  of  circumftance,  fo 
as  it  beadjoyning  to  the  Houfe. 

If  a  Leifee  for  years  give  his  Term  by 

his  Will  to  Aj  he  fLall  have  it  without 

paying  any  Rent,  for  the  Executors  lliall 

pay  it  for  him,  as  I  find  in  the  Summift  5, 

but  againft  Reafon,  methinks. 

Ibid,  utfuf.      If  one  bequeath  his  Indenture  of  Leafe, 

his  whole  ftate  in  that  Leafe  paffetb*    So 

if  one  bequeath  his  Obligation  or  other 

Specialty,  the  Debt  or  Duty  it  felf  (hall 

£0  to  the  Legatee  ;  and  by  the  Canon  or 

, . .     ^     Civil  Law  the  very  Ad^ion  it  felf  paffeth, 

^   VIZ..  as  I  conceive ,   ability  to  fue  the 

Debtor  in  his  own  name  :   but  in  our 

Law  it  is  otherwife,  the  Suit  muft  be  in 

the  Executor's  name,  for  a  Debt  or  thing 

in  A(!^ion  cannot  be  alTlgned ,  except  by 

or  to  the  King ;  and  onely  at  the  Common 

12,  t?.  itis  Law  is  the  Debt  recoverable*,  but  the  Spi- 

admitted,    ritual  Court  may  force  the  Executor  to  fue, 

'Devifee  of  or  let  his  name  be  ufed  in  the  Suit,  for  and 

*r  °  o'^b'    ^  y  ^^^  Legatee. 

pay7d,ihaU  Jf  one  bequeath  all  his  Moveable?, 
have  a  Duty  Debts  due  to  him  are  not  bequeathed, 
accountr    nor  Corn,  nor   Emit  growing  on  the 

ground. 
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ground,  nor  Stone,  nor  Timber  prepared 
for  Building,  as  the  Canonifls  and  Civili- 
ans hold. 

On  the  other  fide ,  if  one  bequeath  the 
moyety  of  all  his  Goods,  the  Legatee  fhall 
have  onely  the  moyety  of  that  which  re- 
mains after  Debts  payed  ^  for  that  onely 
is  to  be  accounted  the  Teiiator's  which  he 

\\2.t\\  ultra  <es  alienunj' 

By  a  Bequeftof  all  Utenfilsor  Houfe-  §-"f-5^^.Sj 
hold-ftuff,  Plate  nor  Jewels  are  not  given.  ih\d^fupo\' 

If  one  bequeath  to  his  Wife  all  her  Ap-  ^|^^-  ^>'*'- 
parel ,  {he  fhall  not  havs,as  fome  Civilians 
fay,herOrnamentsof  Gold  or  Silver  *,  by 
which  is  meant,  as  I  take  it,  Chains,  Jew- 
els, Brace!ets,Rings,^r.  But  others  are  of 
contrary  opinion ,  except  they  be  fuch 
things  as  are  not  lawfjll  for  her  to  vyear* 

If  a  Bed  be  given  bya  Will,^f«z>  orna-  ihid. 
rnentumeim^  faith  the  Civilian,  that  is,  the 
Furniture  thereof  paffeth,  viz,*  not  onely 
the  Bed,Bed-ftead,Bed-cloths,but  alfo  the 
Curtains  and  Vallans,  as  I  take  it.  But  I 
think  that  by  gift  of  a  Coach  by  Will,  the 
Coach-horfes  paCs  not  j  yet  perhaps  the 
Furniture  of  the  Coach-horfes  may  pafs 
as  appurtenant  to  the  Coach?  for  fo  I  think 
they  iliall  doe,  rather  then  by  Bequeft  of 
the  Coach-horfes  without  the  Coach. 

If 
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f^  If  one  bequeath  to  A  Meat^  Drink  and 

Cloathing,  or  Alimenta ;   he  Tnall  have, 

-— ^  faith  the  Civil  Law,  alfo  Lodging,  Habita- 
tion, and  all  things  neceffary  for  the  main- 
tenance of  life,  vU»  as  I  take  it,  Fire  and 
WaOiing,  c^<;. 

L  b.  If  one  bequeath  to  his  Daughter  ten 

'  pounds  a  year  for  her  Apparelling^and  fhe 

demandeth  none  in  four  years ;  now  fliall 

fhe  not  after  that  time  have  the  Arrerages 

"^  of  this  ten  pounds  by  year  for  the  time 
pafled. 

^«  If  a  man  bequeath  one  of  his  Horfes  or 

Cows,  not  naming  which,  to  J  S^  he  is 
to  chufe  which  he  will ,  fo  it  be  not  the 

—  beft  of  all,  faith  the  Civil  Law :  and  per- 
haps the  mention  of  that  exception  grows 
out  of  vefpe^a  to  the  Herriot ,  which  the 
Lord  fhould  have,  or  the  Mortuary,  which 
the  Parfon  fhould  have. 

^>  A    man  bequeathed   thirty  pieces  of 

twenty  fhillings  to  A  ,  twenty  to  5,  and 
ten  to  C,  to  be  had  in  fuch  a  Chefl:  or 
Casket,  and  it  is  found  after  his  death 
that  there  be  but  thirty  in  all  in  that  Caf- 
ktt  or  Box ;  now  each  ftiall  be  abated 
ratably,  faith  my  Summift,  fo  as  A  fliall 
have  fifteen,  B  ten,  and  C  ^^^ :  and  this 
ftands  with  good  Reafon  and  Juftice  5  for 

fo 
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fo  each  hath  a  proportionable  part.  And 
it  were  reafonable  that  it  were  by  Par- 
liament eftablifhed  for  Law,  that  all,  both 
Legatees  and  Creditors,  {hould  be  pay'd 
in  like  proportion  ,  where  the  State  will 
not  fuffice  for  full  payment  of  each,  rather 
then  that  an  Executor  Ihould  have  power 
to  pay  one  all,  and  another  nothing: 
yet  if  the  Teftacor  left  fufficient  to  make 
good  all  thofe  fixty  pieces  bequeathed, 
Qjd^re ,  if  that  which  is  wanting  in  the 
Casket  fliall  not  be  fupplied  and  made  up  ; 
for  if  the  Cafes  following  found  with  the 
fame  Authouv  be  good  Law,  it  fhould  fcem 
fo  to  be. 

If  one,  faith  he,  bequeathed  to  J  S  fg^^^^'"*' 
that  which  is  another  man's,  and  where- 
to the  Tertator  hath  no  right  ^  then  ought 
his  Executor  to  buy  k^  and  give  it  to  the 
Legatee,  or  elfe  fatisfie  him  to  the  full  va- 
lue *,  and  this  not  onely  by  the  Civil,  but 
alfo  by  the  Canon  Law,  and  in  foro  Con- 
fcientU^  faith  my  Authour. 

Again,  If  A  bequeath  to  B  fuch  an  ibid.2$fo 
Horfe  by  name  ,  and  after  fell  away  that 
Horfe,  and  dieth  j  now  is  his  Executor 
bound  to  anfwer  the  value  thereof  to  B  : 
and  if  the  Teftator  after  his  fale  of  that 
Horfe  had  bought  another  ^   and  called 

,    him 
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him  by  the  fame  name  as  the  firft  •  now 
ihall  this  latter  Horfe  pafs  to  5,  faith  the 
^^  Book,  except  it  can  be  proved  that  the 
Teftator  fold  the  fovmer  Horfe  of  putpofe 
to  revoke  his  Will  touching  that  Beqaeft. 
ihii,  a86.  §Q  ^gain  I  find,  that  if  one  having  but  a 
moyety  or  one  half  of  green  Clofe,  oi*  of 
a  Stack  of  Corn,  or  other  Chattel ,  doth 
gwt  the  whole,  fo  as  the  words  be  appa- 
rent to  reach  to  more  then  his  moyety, 
then  muft  the  Executor  buy  out  the  other's 
pare  for  the  Legatee,  or  give  him  the  va- 
lue :  but  if  the  words  be  but  general,  fo  as 
they  may  be  reafonably  fatisfied  vvith  the 
Teltator's  part,  no  fupply  fhall  be  made. 
So  alfo  if  one,  having  Goods  in  pledge, 
bequeath  them ,  it  fnall  be  conftrued  to 
extend  no  farther  then  his  right. 

A  Bequert  is  made  of  an  hundred  pound 
to  be  pay'd  at  a  future  time,  viz,,  divers 
years  after  the  Teftator's  death;a  Queftion 
ismadebytheSummift,  whether  the  pro- 
fit of  the  money  in  the  mean  time  fhall 
go  to  the  Legatee,  or  the  Executor  2  and 
he  refolves  with  this  difference,  if  the  day 
were  given  in  favour  of  the  Legatee  be- 
ing an  Infant ,  who  could  not  fafely  re- 
ceive it  any  fooner  ,  then  he  fhall  have 
the  profit;  but  if  the  refpite  of  payment 

werq 
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were  in  favour  of  the  Executor,  thenfliall 
the  Legateehave but  the  bare  fum,  with- 
out any  addition  of  mean  profits. 

If  one  bequeath  all  his  Term  or  Goods  15  E/i«.Dy* 
to  his  Executor  for  payment  of  his  Debts,  ^^^' 
or  Debts  and  Legacies ,  it  is  a  void  Be- 
queft;   becaufe  it  is  no  more  then  thepj^^^^^^^ 
Law  would  fay  ,  if  he  had  faid  nothing*  545»b.    * . 
So  if  it  be  generally  to  perform  his  Will. 

If  one,  feized  in  Fee-iimple  of  Land, 
bequeath  it  to  his  Executor  to  pay  Debts,  ^'jf '^* 
the  Executor  hath  no  Hate  of  Free-hold  : 
for  if  he  (hould,  then  it  muft  be  either  for 
life,  which  might  end  by  his  quick  death 
before  Debts  payed  ;  or  in  Fee-(imple, 
which  would  carry  away  the  Land  for  e- 
ver  from  the  Heir,  where  perhaps  a  few 
years  profits  might  fuffice  to  fatisfie  the 
Debts ;  yea  then  by  death  of  the  Executor 
'the  Landfhould  defcend  to  his  Heir,  and 
not  go  to  his  Executor ,  who  would  be 
Executor  of  the  firft  Teftator. 

If  one  give  or  grant  all  his  Goods,  ha-  ^^ordfn  hL 
ving  Leafes  for  years  as  well  as  Moveables,  4  e»6«  bm, 
the  Leafes  Tnall  not  pafs,  as  was  held  in  43°  r?.  ^7' 
the  time  of  K.  Edward  the  fixth.    And  fo  £'•  ^"^Jj* 
alfo  was  it  admitted  in  Vortmarh  Cafe*  vfr.stmme^ 
For  the  word  Bona  comprehendeth  onely  ^J^^'^'f^f 
Moveables,  by  the  better  opinion  there.  aJgued,'™'* 

But 
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But  the  Point  in  that  cafe  was  pertinent 

to  this  place^z/i^.  a  Bequeft  in  a  Will  of 

all  the  Teftator's  Goods  :    and  whether 

thereby  a  Leafe  for  years  pafleth  or  not, 

was  divers  times  debated,  but  not  refol- 

ved ,  the  Judges  differing  in  Opinion  in 

that  Point  •,  but  in  another  Point,  which 

made  an  end  of  the  Cafe,  all  agreed.   Yet 

the  better  Opinion  was,  as  I  find  in  my 

Report ,  that  a  Leafe  would  pafs  by  fuch 

words  in  a  Will ,  though  not  in  a  Deed  ot 

Grant  by  word  other  wife  made;  for  the 

Legacies  are  demandable  in  the  Spiritual 

Court,  where  Bona  &  Cat  alia  are  taken 

for  all  one.  See  alfo  the  Statute  of  Marlhr* 

Cap,  28.      giving  an  Ad:  ion  to  the  Succeffor ,  Ad  re- 

fetenda  bona  fradecejf.  Yet  an  Eiecixufiod* 

hath  been  maintained  thereupon.  So  alfo 

upon  the  Statute  of  Executors ,  Ve  bonis 

afportatis  in  vita  Tejiatori^t  bath  it  been 

refolved  ,    and   where  Adminiftration  is 

4  J?. 3.C.7.     granted,  it  is  onely  omnium  Bondrum^mth' 

5JI,  2.^^  of  out  fpealcing  of  Chattels  •  yet  hath  the  Ad- 

sporfetoe     miniftrator  intereft  in  Leafes  as  well  as 

thofe°who     Moveables.  On  the  other  fide^the  Statute  - 

go  beyond     ^^  />r^ro^.r<?^«mentioning  oiiely  Forfeiture 

\i.^inz\i'   de  Cata/Iist  is  clearly  extended  to  Movea- 

thefe  Goods  bles:fo  alfo  in  the  Writ  of  Affize  De  catah 

bended!       Hs  qM  in  SO  capta  fuerinty  and  in  the  Writ 

of 
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of  Execution  upon  a  Statute  there  is  onely 
the  word  Catalla^  and  not  Bona  .•  and  in  the.  ^^^^  7. 
Cafe  reported  by  Kelmy^  umf ..  Henry  the  35.  a*.  \ 
7th,  it  feems  Bona  &  Capalia  WQtQtzkcn 
{or  Synonjmay  or  all  one.  It  doth  not  ap- 
pear that  thefe  Statutes  and  Writs  were 
alledged  or  confidered  o£temd.Edw.6.  but 

in  Ponman^s  Cafe  the  moft  o^  them  were.      

Ifone  will  that  his  Wife,  or  any  other, 
fhall  have,or  hold,  or  enjoy  the  moyety  of 
his  Leafe  with  his  Executor,  this  implieth 
not  that  the  Executor  have  the  other  moy- 
ety as  a  Legacy  alfo,  but  other  wife  as  the 
Law  cafts  it  upon  him,  no  more  then  where 
the  moyety  of  Fee^fimple  Land  is  devi- 
fed  to  the  younger  Son,  this  fliall  not  make 
thi  elder  Son  to  have  the  other  moyety  0- 
therwife  then  by  defcent,  as  between  Lojv 
and  Carter  was  conceived.     But  there  be-  i^<^f  &-  car. 
ingaProvifo  in  the  Wife's  Bequeft,  that  rr.37E/'ia, 
ifilie  married  from  the  Houfe,  then,  drc.  ^^-reg, 
Popham',  Ch.  Juftice,  held,  that  if  {he  mar- 
ried at  all ,  this  was  a  marrying  from  the 
Houfe ',  for  fhe  was  no  longer  Widow  of 
that  Houfe,  though  ihe  married  with  one 
of  that  Kindred,  and  who  had  no  other 
-Houfe,  but  would  dwell  in  the  bequeath- 
ed. 

CHAP. 
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CHAP.    XX. 
Of  the  Executor  of  an  Exeeatof, 


'Should  be   tixtd  of  omifTion  ,  if  I 
lliould  not  iliew  whether  the  things 
forefpoken  of  Executors  immediate  ex- 
tend alfo  to  the  mediate  or  more  remote 
see  p/w.    Executors.  Affuredly,  were  I  not  by  the 
igaUiftSe^^  Books  othervvife  informed  ,    I   lliould' 
Executor  of  think  it  fomevvhat  ttrange  that  the  me^ 
anExecutof.  j-^^^  Executor  in  the  fourth,  fifth,  or 
farther  degree,  fhould  not  by  the  rules  of 
th^  Common  Law  ftand  in  like  plight 
Executor  to  the  firft  Teftator,  asthefirft 
and  imm.ediate  Executor ,  as  well  ts  the 
Heir  and  Ailignee  in  the  third  or  thir- 
teenth degree  is  capable  of  all  a;d vanta- 
ges in  like  fort  as  the  fir  ft  and  imme- 
diate Heir  and  Affignee.  And  indeed,we 
19  Ei.a,  &  find  both  in  the  time  of  Edivard  the  fe- 
fitzExf     ^^^^^  ^"^^   Edmrd  the   third  Execution 
tork7yt^'  fued  out  upon  a  Judgment  and    Statute 
'•5-  by  an  Executor  of  an   Executor;,  and 

why  he  might  not  as  vvell  maintain  an 
A6tion  of  Debt,  c^c.  I  fee  not.    But 

Imuft 
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i  muft  confefs,  I  find  both  Books  to  the  „  e.y.$.^ 
contrary  before  any  Statute  made  in  the  13  Ek.  3. 
point,  and  after  an  Adl  of  Parliament  to  73"' ^''''" 
enable  them  to  bring  A6^ions ,  and  to  as  £(^.3.^.5, 
make  them  fubjecl  to  Adions ;   yet  the 
Statute  fpeaks  nothing  of  conferring  upon 
them  the  Teilator's  Goods.  Now  if  they 
had  title  to  them  before  that  Statute  ,  and 
without  the  help  of  that  Statute ,   it  is 
ftrange  if  they  iliouid  not  be  fuable  for 
Debts.  But  fince  that  Statute,  and  at  this 
day,  where  by  a  Will  a  fpecial  TrufI:  is  re- 
commended to  an  Executor ,  as  to  fell 
Land,  ^c.  this  not  performed  in  his  life-  i^H.s'.gjxo; 
time  {hall  not  be  performable  by  his  Exe-  4E/.Dy.2oi. 
cutor  :  contrariwife  of  an  Intereft,  as  to  %^il'^2iL 
take  the  Profits  of  Lands  for  certain  years  s.ss.xeafes. 
towards  payment  of  Debts  and  Legacies,  tapi'^^cfr^. 


of  Inheritance  behind  in  the  Teftator's  4*  of  frau- 


life,  I  doubt  not  but  Executors  of  Exe-  tf^^^lT 
cutors  are  within  the  equity ,  as  \vell  as  21  h.s.  cap, 
within  the  Statute  9  Ed,^.  caf.i,.  that  the  i^^^i^^ 
Executor  who  appears  at  the  grand  Di-  veries. 
firefs  iTiall  anfwer  alone.   Yet  the  Statute  f^l'fi 
Weflm.2.  cAf.2if,  for  Executors,  was  taken 
not  to  extend  to  Executors  of  Executors* 
i3H:)d  non  efi  lex*   S^  as  now  in  all  cafes, 
B  b  except 
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except  of  fpecial  truft  or  authority,  with- 
out the  office  of  Executorfhip,  the  Execu- 
tor of  an  Executor,  how  far  foever  in  de- 
gree remote,  ftands  as  to  the  points  both  of 
Being,  Having  and  Doing,  in  the  fame  ftate 
and  pljght  as  iho,  firll:  and  immediate  Exe- 
cutor. 


CHAP.   XXL 

Touching  Adminiflrators* 

f^  tfaefe  alfo,  as  ftanding  in  much  affi- 
^^  nity  with  Executors,  it  may  be  by 
fomeexpe(5^ed  that  I  {liould  have  treated. 
Btitfirfl:,  my  excufe  is,  that  thefe  of  Exe- 
euiors  oncly  having  grown  to  fo  great  a 
bulk  above  expe<Slation,  I  was  unwilling, 
to  inlarge  It  farther. 

Secondly,  that  which  in  the  points  of 
Having  and  Doing  is  before  fet  forth  and 
llkrved  touching  Executors,  maybe  appli- 
ed to  and  underiiood  of  Admimftrators  ; 
though  not  what  is  fpoken  of  Being  and 

.  anbeing,or  Revocation  of  Executorlhips, 

^^{\d  other  circumftantial  points. 

Laftly,  I  may,  perhaps,  if  thefe  find 

good  acceptajice,  add©«erelong  that  whicii 

ap« 
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appertaineth  to  Adminiftrators  diftin- 
guifhed  from  Executors,  or  wherein  they 
iiand  in  different  ftate. 


CHAP.  XXII. 

Conftdcrationsin  Confcience  tOHching  fay 
t»ent  of  Dehtsy  Legacies^  and  the  prefer- 
ring or  refpe^  of  fcrfons, 

TO  the  Advertifement  ,  what  courfe 
Executors  are  to  hold  in  their  pay- 
ments, I  thought  good  to  adde  this  in  foro 
Confcientia^  That  whenas  it  fhall  ftand  in 
the  Executor's  Will  and  Eledlion  to  pay 
whom  he  will  and  as  he  will,  in  refpc(^ 
of  equality  in  the  dignity  and  degree  of 
the  Debts,  all  being  for  the  purpofe  by  the 
Specialty,  and  none  of  Record,  and  yet  he 
hath  not  wherewith  to  pay  or  fatisfie  all, 
here  he  may  have  three  ways  or  courfes 
in  his  eye. 

Firft,  where  there  is  equality  in  the  ho-  u 
nefty  and  Confcience  of  the  Debts,  there 
(except  in  the  ability  of  the  parties  to  bear 
lofs  the  difproportion  may  otherwife  oc- 
cafion)  methinks  it  fhould  be  mpftho- 
neft  and  juft  to  pay  every  one  proportion 


Bb  2  nablv, 


» 
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nably,  and  to  let  the  lofs  of  every  one  to 
be  equal.  And  the  j uftnefs  of  this  is  taught 
by  the  Law,  vyhich  gives  the  Audita  que- 
rela for  equal  contribution  in  bearing  of 
lofs  by  them  who  ftand  in  equal  degree  ; 
fo  of  Legacies. 

2,  The  poverty  and  inability  of  fome,  and 
the  plenty  of  others,  may  in  foro  Confcien- 
tia  juftifie  the  paying  more  to  one ,  and 
fuffering  him  to  lofe  kfs,  ( if  any  thing  ) 
then  another.  For  if  the  Widow's  mite  was 
a  greater  gifc,  fo  a  greater  lofs  then  more 
put  of  abundance.  Where  Charity  finds 
or  may  find  place  or  nearnefs  to  place  of 
giving,  itmay  find  greater  motives  of  pre-? 
ferving  from  lofs .-  fo  of  Legacies. 

5,  The  nature  of  the  Debts,  and  fo  feme- 

times  of  Legacies,  may  be  fo  different, 
as  theiKe  may  fp'ring  a  juft  motive  to  dif- 
proportion  payment's ,  to  pay  more  to  one 
then  another,  rate  for  rate,  and  fotofuf- 
fer  one  to  lofe  mere  then  another.  .  One 
Debt  may  perhaps  be  Ufe  for  money,  Osr  at 
lea{}  money  lent  far  Ufe,;  another  may  b 
money  fi-eely  hnt ;  another  Debt  for  Land 
of  inheritance  bought  y  another  I)d>t.foi 
a  Leafe,  Chattels  or  Moveables,  rome  ,tc 
the  Executor.  The  firfi  merits  the  leaf 
tdptd:,  next  the  fecond,  then  the  third 
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[id  the  laft  the  moft,  *  But  where  without 
ny  of  thefe  motives  there  is  not  equali- 
/  held  in  the  payment ,  jeccatnr  (  as  I 
hink)  inConfcientUm*  But  let  every  one 
tand  or  fall  by  or  to  bis  own,  or  to  him 
vbo  is  greater  then  his  Gonfcience.  This 
equality  Saint  Faul  in  another  cafe  re-  «  Coy,%,h^ 
:ommends  to  the  Corinthians.  And  Solo- 
mn^  whileft  no  inequality  appeared  in  the 
point  of  right,  (hewed  his  difpofition  to 
nave'  made  an  equal  divifion  of  the  Child 
between  the  Mothers ,  who  were  joynt 
Claimors  and  Competitors  for  it* 

See  more  of  Cqnfcience,   Do^.  and 
Sttid, 
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